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THE 



SOUTH AUSTRALIAN LAW REPORTS, 

1875. 



SUPREME COURT. 

HAKSOsr, C.J., GvTViii^ J.J [Coimov liw. 

19 Hat, 1875. 

Randall v. Tuzfobd. 

ITETT TRIAL.^MUdif0etiom-^Aeqmeieenc9 ly Cowuel in JMi$^i 
dinHion^Hitopped. 

TThen at ike trial of am aetiam ComuH have ratMcl no obfeetian io 
the direeUon of ik§ pruidim^ J^go on ike law involtoed, ikejf am 
ntopped from a^tenoards obfeeHng to the tama where the Coumd 
for the other tide have heen led iy each diretUom to frame their 
eate in a manner different from thai which they wonld otherwiee 
haee adopted, eepeeiaUf if weA direeticm he m aecardamoe wUh the 
opening to ihe jmry of the Connnd eo qfUrwarde ohfecHng, 

Rule niri for a new trial on the following grounds : — (1), Misdirec- 
tion by the learned Judge, that the finding of the jury of negative 
fraud amounted to a verdict for the plaintiff; (2), wrongful 
admission of representauons made by the defendant to other 
persons than the plaintiff, and not communicated to or acted upon 
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2 S. A. LAW REPOBTa 1876. 

SoPRiuB CouBT. Raxdau. y. Toxiord. CoiiMOir Law. 

by the plaintiff; (3), the wrongful rejection of evidence of the 
prospectus of the Company as being part of the information on 
which the defendant acted, and the evidence of the defendant and 
Williams in contradiction of Domwell and Jones; (4), verdict 
against evidence, and the weight of evidence. 

The case was heard before the Chief Justice and a jury. 

The action was for recovery of calls paid on shares on the 
Larrakeeyah Gold Mining Company, Limited, of which the defen- 
dant, as a promoter, had induced the plaintiff to become a member 
on the faith of certain false representations contained in the 
prospectus signed and published by the defendant At the trial 
the Chief Justice directed the jury to find a verdict for the plain- 
tiff if satisfied that the statements contained in the prospectus 
were fklse, and the defendant had not taken the proper means to 
satisfy himself that they were true. This direction was in exact 
accordance with the opening to the jiuy of defendant's counsel. 

IFay, Q.Cy now moved that the rule be made absolute. 

The Attorney-Oeneral fliann) and J. IF. Downer showed 
cause. — ^The direction of His Honor the Chief Justice, that if 
they believed the defendant had not reasonable and probable cause 
to believe in the truth of the prospectus, then they must give him 
a verdict for the plaintiff, having been made at the suggestion of 
the counsel for the apellant, they cannot come here to-day and 
object to it as a misdirection — 

Rclifuon V. Coak^ 6 Tauuton, 336 

MaHin v. G. N. Railway, 16 C.B., 179 

Udieldine v. Grave, 3 Q.B., 997 

Greene and Others v. Baieman, L.R.« 5 K 4^ L App., 591. 

Way, Q.C. and Wigley, in support of the rule. — ^There has Ixfen 
a common mistake on the part of both counsel and Judge, from 
which the defendant ought not to suffer— 

Knights. Egertan, 7 Ex., 407. 
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20 May- 
Judgment was now delivered as follows : — 

Hanson*, C.J. — I have no hesitation in saying that defendant is 
precluded from taking this ground now. Tho course of the case 
in the Court below was this : — The learned counsel for the plaintiff 
02)cued by stating that he believed he should be able to show that 
the statements that had been made were not only false, but also 
false to the knowledge of the defendant. But ho submitted that 
this latter point was strictly immaterial, for that whether they 
were false to his knowledge or not he was liable for any loss that 
might have resulted from such, statements. And the learned 
counsel for the defendant, though he declined to accept this view 
of the case, said he would put it to tho jury that if they believed 
the defendant had reasonable and probable cause for making the 
statements, then he must have a verdict ; if not, that then there 
must be a verdict for the plaintiff. Before either party addressed 
the jury, though my opinion was already formed on what I con- 
sidered the balance of authority, still I should have been prepared 
to hear argument on the point, and I invited argument, if such was 
thought necessary, as to the manner on which I should leave the 
case with the jury; and the direction I then gave was acquiesced 
in by both parties. On that there is no question ; and there is no 
doubt that the defendant's counsel deliberately assented to what I 
said to be the law, but what is now alleged to be simply the law 
under a misapprehension. I think the parties must be bound by 
the view their counsel took during the course of the trial ; and I 
think so particularly in this case, because by the view that was 
taken oi the case it was not necessary that many of the facts of the 
case that would have materially affected the question of the 
defendant's mala fidet should go to the jury. I don't pronounce 
any opinion as to what would then have been the finding of the 
jury, but I do say that to my mind there were a laige number 
of circumstances pointinig in that direction, though it is only &ir 
to say that there were some circumstances pointing the other way. 
I say I do not wish to express any feeling as to what the finding 
of the jury would have been if those circumstances had been 
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brought before them ; but I do say very strongly that there were 
circumstances pointing in that dii*ection, and which circumstances 
were deliberately withdrawn from the consideration of the jury; 
and that being so on that part of the case, I put the case to the 
jury as favourably as a consistency with justice would admit on 
behalf of defendant ; and under such circumstances it would, I say, 
be unjust that the defendant should be allowed to have the case 
tried by another jury. Then, as regards the action of the jury: — 
The jury, after retiring, returned to ask what was the effect of my 
direction. I told them that my direction was that if facts were 
false and a person represented them to be true without having 
taken the proper means to satisfy himself that they were true, that 
would amount to saying that he had not reasonable and pro- 
bable cause for publishing the statements; and that further, 
such an absence of having satisfied himself, that he had such 
reasonable and probable cause, would amount to fraud. They said 
that they considered there was such an absence of reasonable and 
probable cause. I then said, "Then you find for the i)laintiifr' 
The foreman of the jury replied, "Yes." Under these circum- 
stances, both on the general principle and also in reference to the 
particular finding of the jury, I think the defendant is precluded 
from arguing the first ground of the nile. It would be most 
inconvenient if any rule should be adopted which would relieve 
counsel from being governed by the conduct they display in the 
coui*se of the trial and in the issues they submit to the jiuy simply 
because they are discontented with the result. It is unnecessary 
for me to say anything in reference to the general facts of the 
case; but ,1 may say — and I cannot put it stronger than this — 
that if I felt the direction I gave the jury to be wrong, and that I 
had omitted to put facts that were of importance to the defendant 
to the jury, then I would be in favour of the rule ; but I cannot 
find anything in what has now been urged to convince me that it 
would be a matter of justice to the defendant to grant the rule. 
I must therefore rule that the defendant is estopped from arguing 
the point of misdirection. 

G WYNNE, J. — I conciu: in the opinion that the defendant is 
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estopped fix)m aiguing the point of misdirection. I am very glad 
that I am not called upon to refer to the direction given at the 
trial by the Chief Justice, or to say whether it was good law or 
not As I have ahready said, if I had tried the case I should have 
told the jury that the fact of a man putting his name to an 
instrument of this sort thereby warranted the truth of it, and he 
must take all the consequences that might flow from its publication. 
There are a great number of cases in support of this view. But I 
am not called upon to criticise the decision of the learned Chief 
Justice's direction for this reason — ^that he took the law as it was 
put by the learned counsel Suppose that the matter had been 
the other way, that there had been a verdict for the defendant, 
would it be competent for the counsel for the plaintiff, who had 
been sitting listening to the way in which the case had been put to 
the jury without ol(^ecting, to have asked for a new trial t What 
would have been the position of plaintiff] Precisely that of 
the defendant He would have consented to the direction of the 
Judge as being the law, and he would be bound by the throw of 
the die. 

SiUe dUeharged, 
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28 June and 28 July, 1876. 

In re Tub Adelaide Waterworks Act. 

Davis v. Bagot. 

ADELAIDE WATERWORKS ACT, lQG3.^SeelhHfiH^Ai/reement 
to ivpply water for " all purpoMei'^^lIetfr—Esloppel^Eighi 
of Collector to euc» 

Bif an agreement maie^ or purporting to he made, purenani to Section 
58 of the Adelaide Waterworke Act of 1863, the Commvmoner of 
Waterworks agreed to enpplg water **for all purpose*,*' 
such water to he paid for at a oertain rate for everg 

' 1,000 gallons, as shown hg the meter; the Commissioner further 
undertaking, on notice given hg tlie defendant that such meter was 
out of repair, to repair the same, and to allow to the defendant, 

free of charge, 1,000 gallons f^tr everg Is, Qd. of the water-rate 
levied in respect of defendanVs premises. 

On action hrought hg the Collector for the Commissioners^ 

Held — pcrGwYNNE, J. — That monegs pagahle under a special agree^ 
ment are not such monegs as the Collector is empowsred hg Section 
76 of the Act to sue for. 

2. That tJie Commissioner had no power to enter into an agreement to 
supplg water **for domestic and other purposes," hut for ** purposes 
other than domestic^* onlg, and that the agreement was, therefore^ 
ultra viies. 

3. That thottgh the defendant was estopped from disputing the correct* 
nessof Uie meter, fie was not estopped from questioning the accuracg 
of the plaintijj^s reading of the same. 

Per Hanson, C J, —That, in 'substance, the agreement distinguished 
hetween water to be used for ** domestic^* and that to he used **for 
other purposes,** the allowance free of charge being the quaniitg 
assumed hg the Act and the agreement to he that likelg to be used 
for domestic purposes, and that the agreement was therefore within 
tlie meaning of tlie Act, 

2. That the Collector was entitled to sue for same under Section 76. 

Special case from the Local Court of Adelaide. 

The action was brought by the Collector of the Commissioner 
of Waterworks for X9 12s., for water shown by the meter to have 
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been supplied for domestic and other purposes to the defendant, 
piursiumt to agreement purporting to be made under Section 58 
of the Adelaide Waterworks Act» No. 15 of 1863, whereby the 
plaintiff agreed to supply the defendant with water ''for 
all purposes." 

The agreement provided that all water should be supplied through 
two meters to be provided by the Commissioner at a rental of 2s. 
a month ; 2nd, that the defendant shall also pay Is. 6d for every 
1,000 gallons as shown by the said meter, excepting that he should 
be entitled to have supplied to him free of charge every' half-year 
during the continuance of such agreement the quantity of 1,000 
gallons for every Is. 6d. paid for the water-rate assessed upon his 
said premises. The plaintiff further undertook, on notice from 
the defendant that the meter was out of repair, to repair the same, 
but no such notice appeared to have been given. The defendant 
pleaded at the trial that he did not agree as alleged, denied the 
breaches, and asserted that the water was not supplied as alleged, 
and paid the sum of XI 4s. 5d. and costs into Court in satis&ction 
of all demands. 

The questions for the decision of the Court were: — 
(1) Is it competent for the defendant to prove that the water 
actually supplied was less than that shown by the reading of the 
meter] (2) Are the moneys under the agreement moneys which 
the Collector can sue for linder the Act? and (3) Is the defendant 
estopped from taking such objection] If the first Question be 
decided in the affirmative, then a new trial to be liad between the 
parties. If the second and third questions be answered in the 
affirmative, imless a new trial be ordered, then judgment co be 
entered for the plaintiff; if in the negative, then for the defen- 
dant 

/. jr. Downer, for the defendant.— In the firat place I shall 
argue that this agreement is against the policy of the law. The 
Waterworks Act, No. 15 of 1863, sets forth by Section 52 that 
the Commissioner may lety rates according to the scale therein 
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mentioned. Then Section 58 enables the Commissioner to levy 
special charges for water supplied for purposes other than domestic. 
(GWYNNB, J. — Under the Act, persons must pay the rate i^hether 
they use the water or not) Yes. By Section 59 the Commissioner 
is entitled to chax^ 10s. for every head of cattle using water. 
Section 63 sets out how the Commissioner may recover rates, and 
Section 76 authorizes the collection and recovery of rates by the 
Collector. It will be seen by clause 58 of the Act that the 
Commissioner is empowered to make agreements for the supply of 
water for other than domestic purposes, and this agreement says 
'* domestic and other piuposes." What, then, is the result of the 
facts that are perfectly consistent with the agreement 1 Supposing 
all the water supplied to be used for domestic purposes, then the 
money recoverable from Mr. Bagot would be the water-rate, and an 
injustice would be done to the individual. Supposing, however, it 
was all used for the purposes of irrigation, then an injustice would 
be done to the revenue. The only agreement that the Commissioner 
is authorized to make is for the supply of water for purposes other 
than domestic, and any other agreement would be ultra vires^ and 
null and void. Then, as regards the meters, I may observe that it 
was a condition precedent that they should be kept in proper order 
and repair by the Commissioner, aud this he failed to do. Then, 
as regards the question of moneys, I would submit that these were 
not moneys that could be levied under the Act, and, therrfore, 
could not be sued for by the Collector. 

Hakson, C.J. — ^The moneys go with the agreement If the 
l^greement is under the Act, then the moneys imder the agreement 
must be under the Act. 

The Attamey-General (Way^ Q-C), for the plaintiff.— I submit 
that the 58Ui clause fiiUy permits the agi-eement that has been 
made. Put in the place of the Commissioner a private company ; 
would they not have the right, while agreeing to give people water 
at a certain price, the power to make special agreements 1 
The defendant must be bound by what is shown by the meters. 
He agrees to be so bound by the agrcjiemeuty and the Commissioner 
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was only bound to keep the meters in repair on receipt of notice 
from the defendant There would be an end to all business on the 
part of Water Companies and Gas Companies whose contracts are 
made entirely on what is shown by the metei*s, if these records 
could be dispensed with, and a person only had to pay for what he 
chose to say he had consumed. 

Cur. ad, vult. 
28 July- 
Judgment herein was now delivered as follows : — 

GwTNNE, J. — ^This was a special case sent up by the Special 
Magistrate of the Local Court of Adelaide, in which are 
proposed the three following questions for the opinion of this 
Court: — 1st. Is it competent for the defendant to prove that 
the water actually supplied was less than that shown by 
the reading of the meter 1 2nd. Are the moneys claimed 
tmder the agreement moneys which under the Waterworks Act 
can be sued for by the Collector) 3rd. Is the defendant 
estopped firom raising that objection 1 I assume that the 
defendant was bound by the meter, but it does not thence follow 
that he was bound by the readings of it deposed to by the plain- 
tiff's witnesses. The case is analogous to that of a lost or 
destroyed deed. There the contents of the deed may be proved 
by verbal evidence ; but undoubtedly the evidence of the one side 
as to the contents of the deed may be contradicted as to tliose 
contents by verbal evidence on the other side. And it appears to 
me by parity of reasoning that it was competent in the case before 
U8 f<Mr the defendant to have shown by verbal evidence that the 
quantity of water which the plaintiff's witnesses, relying solely on 
the correctness of their reading of the meter, deposed to as having 
been delivered was not in fact delivered, and this^ not for the 
puixrase of disputing the correctness of the meter, but for the 
purpoee of proving that the meter was incorrectly read by the 
plaintiff'B witnesses. Under the circumstances of the case, I think 
both sides were estopped from questioning the correctness of the 
meter ia.it8el£ Assuming, then, that this machine acted properly 
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and in truth revealed the actual quantity of water supplied, but 
that the defendant did not receive so large a quantity as that 
deposed to by the plaintiff's witnesses, it follows necessarily that 
their readings of the meter were erroneous. I therefore think the 
evidence, although indirect or circumstantial, ought to have been 
received ; but what effect it would have had on the mind of the 
Court is another thing altogether. As respects the second question, 
I do not think the Legislature intended by the 58th section of the 
Act to authorize the Commissioner to make any special agreement 
which would interfere with a citizen's status of a ratepayer. By 
the ogreement on which this action was brought, that status is 
absolutely destroyed. How, after such an agi*ecment, could the 
defendant be proceeded against imder the 32nd section of the Act 
for wasting the water 1 His answer to such a chaigo or to any 
other under the punitary clauses would be, " I have bought the 
water, and I may use it as I think proper, and even waste it if I 
like." I am disposed to think also that the agreement is too 
general ; no piupose for the use of the water is defined by it — the 
defendant by its tonus might have used any quantity of water, and 
that for any purpose whatever. I have for the above reasons come 
to the conclusion that the agreement is coutrai-y to the policy of 
the Waterworks Act — is nltra vires of the Commissioner — and 
therefore invalid. It seems to me, moreover, that the words in 
the 76th section, *' or other moneys payable under the provisions 
of this Act," mean moneys payable under the Act immediately, not 
circuitously, and do not embrace moneys payable under a special 
agreement with the Commissioner any more than to moneys due 
as the purchase-money of land taken for the purposes of the Act 
by virtue of the Lands Clauses Consolidation Act, and not required 
for the Waterworks, but afterwards sold by the Commissioner. I 
do not overlook the use of the words " or other moneys" in the 
76th section^but those words mean moneys ^usdem generis with rates 
and assessments; for instance, moneys payable in respect of horsesy 
cattle, and carriages- under the 56th section. I think therefore 
that the Collector could not sue upon the agreement relied on by 
the plaintifis. I do not see any groimd of estoppel which should 
prevent the defendant from raising the question of the competency 
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of the nominal plaintiff. I answer' the first question, with the 
modi0cation I have above put upon it, in the affirmative, and the 
other two in the negative. 

Hansok, C.J.— This is a case stated by the Local Court of 
Adelaide. The plaintiff sues, as a Collector duly appointed' for 
that purpose, under the Adelaide Waterworks Act, 1863, and he 
socks to recover from the defendant mone3's alleged to be due 
under agreements made between the defendant and the Com- 
missioner of the Adelaide Waterworks. By the Adelaide Water- 
works Act, Section 52 and the following sections, the Commissioner 
is authorized to levy rates upon certain terms, and by Sections 23 
and 24 he is bound, in effect, to supply water for domestic purposes 
to all pi*emises, the ownera or occupiers of which are liable tO be 
rated ; but by Section 58 no person is authorized to use any part 
of the water so supplied for any other than domestic and building 
piu:]x>ses, excepting under a written agreement with the Com- 
missioner, which is to fix the payment to be made therefor. The 
effect of the Act is, consequently, that the i*ates levied entitle the 
owner or occupier of premises to a supply of water for domestic 
purposes, but he is forbidden to employ the water so supplied for 
any other purposes, excepting the temporaiy and occasional 
purpose of building, unless by special agreement, which fixes the 
rate of payment. Under these circumstances an agreement was 
entered into in the year 187C between the plaintiff and the Com- 
missioner, by which it was agreed that all the water to he supplied 
to the defendant for all purposes whatever should be supplied 
through a meter, and that in addition to the rates levied by the 
Commissioner the defendant should pay at the rate of Is. 6d. 
for every 1,000 gallons "which, according to the said meter," 
should be supplied to him ; but that the defendant should be 
allowed, free of charge, 1,000 gallons in eveiy half-year for every 
2s. of the amount of the rate paid in i*espect of his premises. In 
June, 1873, a fresh agreement was made, substantially the same as 
the first, excepting that the defendant was to be allowed, free of 
charge, 1,000 gallons for every Is. 6d. of the rates paid by him, 
instead of for every 2s. These agieements were proved, and theu 
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evidence was given of the quantity of water supplied according to 
the meter, which would entitle the plaintiff to recover the amount 
claimed in the action. It was then proposed to offer evidence on 
the part of the defendant to show that the amount of water shown 
by the meter was not in fact supplied, which evidence was rgectod 
by the Commissioner, and then a nonsuit was moved for on the 
ground that the agreement was not contemplated by the Act, and 
that consequently the plaintiff was not entitled to sue under it. 
The Commissioner overruled the oljection, but, at the request of 
the defendant, consented to state a case for the opinion of this 
Coiurt On the ai^iment it was contended that the agreement 
not being confined to the special object of the 58th section, but 
including water used for domestic as well as for other purposes, 
was not authorized by the Statute ; but it appears clear that in 
substance the agreement is intended to distinguish between the 
two, and does so in the only way that could be effectual in the 
absence of constant supervision. It is obviously assumed between 
the parties, as it is assumed by the Act, that the rate is a measure 
of the value of the water likely to be used for domestic purposes ; 
and that the defendant, who is compelled to pay the rate, and 
entitled to be supplied with water for those purposes, would 
receive in the use of the water for these purposes an adequate 
compensation for the rate. But as in practice there would be a 
very great difficulty, amounting almost to an impossibility, of 
distinguishing between the two uses, this is met by having one 
mode of supply for both so arranged as that the whole amount 
used might be ascertained, and allowing out of the price fixed a 
deduction equivalent to the amount of the rate for which defendant 
was liable. As, therefore, domestic piuposes are included in ** all 
purposes," the defendant, who is allowed to use water for these to 
the full amount of the rate, is not injured. And there is no limit 
of the Commissioner as to the rates he should charge and the 
terms he should fix in any agreement for the use of water for 
other than domestic pivposes, so as to entitle this Covurt to say 
that he was guilty of any dereliction of duty which should invali* 
date the agreement I am therefore of opinion that the agreement 
Was within the scope of the Act, and therefore one which the 
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Commissioner was entitled to make, and upon which the plaintiff 
can sue. The second point, whether the defendant could offer 
evidence to show that the reading of the meter was wrong, was 
practically almost abandoned by the defendant, since he rested his 
ai^gument upon an assumed obligation on the part of the Com- 
missioner to keep the meter in repair. It is not necessary to 
enquire what would be the effect of such a stipulation, since on 
reference to the agreement the obligation of the Commissioner (if 
any) is dependent upon notice being given by the defendant that 
the meter was out of repair, which notice he is bound to give, but 
which it is not pretended was ever given. My learned colleague 
the Primary Judge, however, expressed doubts as to the effect of 
the language of the agreement, appearing to think tliat it was to 
be read as though the thing to be paid for was the water actually 
supplied, and that therefore, though the meter was strong prima 
facte evidence, it was nevertlieless open to .contradiction. But 
according to my reading of the agreement, altliough the thing to 
be paid for is undoubtedly water to be supplied by the Com- 
missioner, yet the real consideration to be paid for by the defen- 
dant is the liberty to use that water for all purposes, and the 
consideration for the grant of this liberty is the promise of the 
defendant that he will pay for such water according, not to the 
quantity of water which should be actually supplied, but which 
according to the said meter should he supplied to him. And when 
an agreement of this sort is made between fully competent persons 
the Court cannot, I imagine, step in and make a new contract for 
them. In building contracts, where payment is made to depend 
upon the certificate of a third person, the Court only interferes in 
case of fraud or mala fides^ and there is no suggestion of either in 
the present case ; and this being so, the language of the agreement 
must be taken as the final measure of the rights and liabilities of 
both of the parties. I am therefore of opinion that the first 
question should be answered in the negative and the second 
question in the affirmative, so that the thii^ question is 
immaterial 
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8 July, 1875. 

The BuRRAWiNG Copper Mining Company, Limited, t. Haryet. 

COMPANY. — ArticUi of Assoeiathn-^Memorandum of Asioeiatum 
—Prefertntial Shares, 

Section 6 of the Articlet of Ateoeiaiion of a Company empowered ik$ 
J)irectori, if authorized hy special rftolution a$ therein mentioned 
90 to do, to increoie the capital of the Company bjf the ieeue of 
eharee giving a right to preferential dividends over such eapiial.. 
Section 66 of the same Articles provided that dividends should he 
divided pro raU amongst the shareholders. 

The Memorandum of Association was sileni on the subject iff 
preferential shares. 

On action fiMr calls due on preferential shares issued pursuant to 
Section 6— 

Held — That the issue of such shares was iu>t ultra viret; and 
that the defendant was not entitled to a nonsuii on thai ground; 
and that Sections 6 and 66 of the Articles were not ineonsisteni. 

Rule nisi, calling upon the defendant to show cause why the non- 
suit should not be set aside and a new trial granted. 

The action, which was tried in the Local Court of Adelaide, was 
for Xdl 5s., amount of a call of five shillings per share on 125 
preferential shares- ; and a nonsuit was entered on the ground that 
the Directors had no power to issue preferential shares, their 
Memorandum of Association being silent on the subject ; and such 
preferential right being inconsistent with the clause of the Articles 
providing for apportionment of dividends. 

The ground relied on in the rule was that the Directors had such 
power. 

The 6th section of the Articles of Association empowered the 
Directors to increase the capital of the Company by the issue of 
shares giving a preferential right over such capital 
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The 56th section provided that dividends should be apportioned 
rateably amongst the shareholders. 

The Memorandum of Association contained no reference to 
preferential shares. 

The Attorney-General (Way, Q.C.) now moved that the rule be 
made absolnte. Since the rule was obtained there have been two 
decisions in England strongly bearing upon this case. The first of 
the cases is 



Harrison v. Mexican Railway Compamy^ 32 LT., 

N.S., 82. 

The Articles of Association of the Company were almost similar to 
those in issue ; and the Master of the Rolls decided tliat the 
Directors could increase the capital of the Company either by 
preferential shares or bonds. The second case was tliat of 

The Bangor and Port Madoc Slate and Quarry Company, 

mentioned in the Weekly Notes that arrived by last mail (May, 
1875), p. 81, which followed the decision in the previous case, and 
declared the preferential shareholders were entitled to paiticipate 
in the distribution of dividends. Then I think clause 6 of the 
Articles comes within the decision in 

Hutton V. Scarborough Cliff Hotel Company (Limited), 
2 Drew k S., 514-521; 13 W.R., 631, 

wherein it was laid down that when the Articles of Association 
point out that preference shares are to be of equal value with other 
sliares they will have equal privileges, unless that inference were 
rebutted by the statement of the Articles of Association. 

Barlow, — ^The case 

Harrison v. Mexican Railway Company 
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is distinguishable from the one before the Court. Article 56 of 
the Articles of Association by its wording dii^ctly rebuts the 
inference that preferential shareholders are to be entitled to 
dividends^ as it si^ that the dividends are to be made pro rata. 
Sir George Jessel, the Master of Rolls, in giving judgment in 

HarrUon v. Mexican RaUxcay Company^ 

said he felt himself completely bound by the decision given in 

fftttton V. Searborwgh Cl\ff Hotd Company. 

By implication, article 56 says that no preference shares 
could be created unless the terms of the article were altered in the 
manner provided for by the Articles and Memorandum. (The 
Attorney-General, — ^The question is, can these shares be created, 
and not what are the rights that can be enjoyed under them.) No 
doubt the Company had a power if exercised in a proper manner ; 
but if not so exercised, and that illegality were not acquiesced in, 
then the preference shares have not, and never had, any existence. 
But even if the shares wei'e issued, the defendant never got 
preference shai'es. He applied for shares in the terms of the 
resolution, and he obtained shares in the terms of the Articles of 
Association. On such shares he could not obtain a dividend, as 
the dissentient shareholders could step in and restrain the Com- 
pany from paying such a divdend so long as the clause remained 
unaltered. (Gwtnne, J. — You don't suggest that the Directors 
acted ultra vires ?) I contend that they acted illegally. (Gwtnne, 
J. — ^But Directors ai'e special agents — ^at least that is the current 
opinion — and can only do things which the Company have autho- 
rized. They are not general agents,' but simply special agents who 
have their power expressly vested and defined. Now, here their 
powers were to make this addition to the capital by means of 6,500 
preferential shares of £1 each ; and the only question is, what is 
the division of the dividends under this new state of things, and 
whether it is to be given to both in equal proportions.) I think 
the question rather is whether the Company could give such a 
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power without the alteration of Section 56. Even unanimitj 
would not bind the Company if the decision arriTed at waa con- 
traiy to the proriaknui of the Act of Parliament Now, the 12th 
flection of the Companiea Act flaya the Articles of Association shall 
not be altered, except in the particular way specified by the 
Articles. That, I submit, has not been done, and therefore no 
assent could be good. Further, it is said that the Articles of 
Association must give way to the Memorandum when the two are 
inconsistent. And in the Memorendum of Association the creation 
of preference ahaiea is not contemplated — 

Hntttm ▼• Seoficroiuffh Clif Eoid Company (LimiUd)^ ante. 

(Hanson, C. J. — There was no proTision tar preference shares in 
that case m the Artidea of Assoeiation.) (Gwtnne, J.— And the 
objection waa taken before liquidatioo.) I would refer your Honors 
to 

Bant ^ Hindottan ▼. AKitm^ L.R., 6 G.P., 222 
MMado T. EamUt<m, 28 L;T., N.S., 578. 

(Hanson, C.J. — The latter case is, I think, hardly applicable.) 
(GwTNNS, J. — ^I think in saying that because certain ceremonials 
are observed you can bind all parties is stating the law a little too 
broadly. No doubt you can in such way bind all those who 
acquiesce and benefit by the acquiescence, howerer great may be 
the departure fitan the original undertaking; but it cannot bind 
those who do not aoquiesca) All I contend for is that only an 
informality can be waived by acquiescence- 
Lord Weatbmya remarks, er parte Grady, in re British 

Provident Fire and Lift Assurance Company, 1 DeGez, 

J. * &, 488. 

If he be a ahareholder they must show it — 
Lindley» toL 2, p. 1381. 
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The reaolotion was noTor properly carried. 



Hanson, C. J. — ^That point was not taken in the Court below, 
and therefore cannot now be raised. 

AUamey-Generai (Way, Q,C.) — It has never been denied, either 
under the old or new Companies Acts, that the capita} can be 
increased by one resolution. That principle has been affirmed in 
this Court— 

The Yam Crttk Gold Mining Company v. Wadham^ 
8 S.A.L.R., 141, 

and many others. The dictum of Chief Baron Kellt in the case 
of the 

Bank of Htndoitan v. Aliion (ante) 

has been overruled — 

In re Bank of Hindostan, China, and Japan — CampbelFi 
Case, L.R., 9 Ch., 1. 

One resolution only is necessary to increase the capital of a Com- 
pany. In the case of 

Mdkado v. HamilUm, on appeal, 29 L.T., N.S., 364, 

the Lord Justices of Appeal took the same view as did the Master 
of the Rolls, and considered themselves bound by the 

Hution V. Searhorouffh Cliff Hotel Company (Limited), ante 

case. (GwTNNi, J.— I have been reading Section 6 attentively, 
and I see that it completely overrides Section 56, and that the 
Directors have the power to do as they have done without any 
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SiTPUMB Court. } ^^"^^0 Coffer Mikiho Com- ) ^^^^ ^ 
ovfjM»>Bv/vwi>A. ^ fj^Y^ Limited, v. Harvby. ) ^ux, x,^ mji^ » 

reference to the latter section.) The decision of the Master of 
Rolls in 



Harriion v. Mexican JtaUtcay Company (ante) 

supports that Tiew of the case. 

Hanson, C.J. — ^It appears quite clear that in this case, according 
to the Articles, the Directors have the power to issue shares giving 
a right to preferential dividends over the capital of the Company. 
It is true that the Memorandum of Association is silent in regard 
to that, and the decision of the Special Magistrate appears to 
have proceeded on the groimd that it was incompetent for the 
Directors of the Company, by the Articles of Association, to enlarge 
the powers given by the original Memorandum; but I am not 
aware of any authority in support of that proposition. No 
authority has been cited by the learned counsel for the respondent. 
All the authorities, so far as I know them, concur in giving the 
power to enlarge the capital of a Company by the issue of these 
preferential shares. In all the cases cited by the learned counsel 
the power to increase the capital is absent from the Articles, but in 
this case the power is expressly given ; and I am not awaf e of any- 
thing which says the effect of the Articles in that respect is limited 
by the terms of the original Memorandum ; and as the Articles 
themselves show that that power may be conferred, I am of opinion 
that the shares were properly issued, that the nonsuit was wrong, 
and that therefore there must be a new trial. 

GwTNNE, J. — I oonciur in that opinion. The learned counsel 
for the respondent has said that in issuing these shares they ought 
to have altered section 56 of the Articles of Association. Now, if 
they had taken a pen and struck out these words, or had altered 
them to meet the new state of things, and to meet the creation of 
these preferential shares, I should say that was no use. But what 
they have not done physically or actually they have done intel- 
lectually. They have altered the Articles intellectually by an effort 
of the exercise of the power given them by Article 6, which section 

B 2 
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gives them the power to create these preferential shares, and to 
ensure to persons holding them the right to be paid dividends 
before the other shareholders — a provision which seems to me to 
secure to them the veiy desideratum claimed by the learned counsel 
for the respondents. Article 56, ho says, should have been altered, 
and I think they have intellectually altered it, having imported 
into it by this resolution section 6. I think therefore that the 
case falls. 

Bide ab$olMte. 
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Havmv, C.J., QwrvKM, J., Stow, J.] [Common Law. 

28 July, 1875. 

bundey y. bokd. 

APPEAL'^Confmei'^TitMforpaj^ment—JUcei^ qf Sill iff Sxehange. 

J eoniraei wa9 ewtered into for ike mU and fureka$9 of stone ai a 
certain price per foot. The contract wae contained in certain 
letters, in which no mention was made of the mode or timeof pajf' 
ment, Portion cf the stone having been delivered^ the plaintiff 
wrote to the defendant for a payment on awoMnt, In reply, the 
defendant sent plaintiff a bill, *' hoping that it wonld euil** and a 
few weeke later wrote, stating that he presnmed, from the fact of 
not having heard from the plaintiff, thit the latter had snceeeded 
in disconnting the bill. As a matter of fact, the plaintiff had not 
so succeeded, bnt did not relnrn the hill to the dtfendant. 

On action by the plaintiff for the portion of the stone delieered and 
in teepeet of which the bill had been yiven — 

KM^That there was atidence-^ 

1. That the stone was to be paid for on delivery, 

2. That the plaintiff had received the bill not in payment, but for 

discount. 

Held, sho^That the above were quesHone qffacl, not of law, and 
therefore for decision by the Court below. 

Rule nid^ calling on the plaintiff to show cause w^y the 
verdict should not be set aside, and a new trial granted on the 
ground that the contract was an entire one, and could not be sued 
for in part, and that the bill not having been returned, there had 
been an acceptance in satisfaction, and payment on account of the 
debt 

The facts, as set out in a special case stated by the presiding 
Magistrate of the Local Court of Adelaide, before which the case 
was tried, were substantially as set out in the headnote, and at 
the trial a verdict was given for £64, subject to a case reserved. 

Ingleby now moved that the rule be made absolute. 

The Attorney-Gmerat (Way^ Q,C.)—7he contract was completed. 
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There is nothing in the evideuce to diow that it was not completed; 
and therefore the defendant is not entitled to judgment even upon 
his plea. The terms of the contract may be gathered from what 
subsequently took place, and from the conduct of the parties. 
There is nothing in the contract to show whether the goods sold 
were to be paid for when the contract was completed, or whether 
they were to be paid for during delivery — ^the letters of the defen- 
dant seem to indicate the latter supposition to be correct — and the 
Court below had sufficient before them to infer that such was the 
contract between the parties. In his first letter the defendant 
enclosed an acceptance for the price of the stone, together with 
Bank interest, and hoped that it would suit. In his last letter he 
still assmned an apologetic tone ; and now where does he deny his 
obligation to pay cash ] Then, as regards the point that the defen- 
dant could not be called upon to pay for a portion of his contract, 
I woidd point out that such is not the case. He can obtain pay- 
ment on a qttantum meruitf the time for deliveiy having expired. 
And I submit that that would be the position of the plaintiff. 
He would be entitled to sue imder a qtiaiUian mei'uit. 

Oxendale v. Wetlierell, 9 B. & C, 386, 

cited by my learned friend when he obtained his rule, does not 
touch the pi-esent issue. The defendant, to plead that this was 
part of an entire contract, must show that he was ready to carry 
out his part of the bargain. (Stow, J. — There is no evidence 
that he was in a position to do so. Indeed, the evidence is, 
"I have no ready money imtil I obtain the certificate of the 
£ngineer-in-Chief.'' That is practically an admission that he coidd 
not pay his way.) There is nothing to show it was not six loads 
that were to be delivered, and the matter was never disputed until 
the ingenuity of the defendant's coimsel suggested that he was not 
to pay for the sixty-one yards of stone. (Gwtnke, J. — ^You mean that 
the defendant must have brought his cross action for the balance 
of the contract?) Yes. The case 

Huxley V. Bull, 13 L.J., N.S.| C.E, 217| 
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merely dcoides that it is an immaterial aTorment to state whether 
a bill of exchange would bo returned unless returned before the 
action was brought (GwrvNE, J.— And the bill has not been 
returned up to the present moment. It was reoeiyed, but not 
accepted, because it could not be discounted at a particular Blmk.) 
That is so ; and to make it pass as an acceptance in satisfisustion or 
as payment on account of debt, it must be discountable. The 
plaintiff is entitled to money, and he is offered a bill ; and unless 
the bill can bo discounted it cannot be considered as payment 
And this the defendant clearly recognised. (Hansov, C.J. — Is 
there conclusive evidence on that point ?) The defendant, when 
he sends the bill, writes a letter, in which he expresses a hope ** that 
it will suit." (Stow, J. — ^That, I should say, means that ho hoped 
it could be discounted.) Certainly. My learned friend seems to 
fancy that there is not conclusive evidence that the bill could not 
be discounted ; but it was not the duty of the plaintiff to try and 
see whether the bill could be discounted. If it hod been, before 
refusing the bill he would have hod to try every banker and bill- 
discounter that exists in Adelaide. And what, I would ask, 
constitutes an acceptance in satisfaction t It must be nothing less 
than an act of will on the part of the acceptor — 

Hariman, v. Bellhonse, 9 M. & W., 59G. 

(GwTKKE, J. — Suppose the bill had been discounted, would not the 
plaintiff have made it his own 1) Yes, because then he would have 
received the money. I would, however, point out that before a 
bill can be discounted, the person discounting it must make it his 
own, and there is no evidence that the plaintiff ever did make it 
his own. On these grounds I submit the rule must be dischaigel 

Hanson, C.J. — Is there anything, Mr, Inglehy^ to show that the 
stone was not to be paid for on deliveiy 1 The agreement is silent 
on the point of payment, and we have therefore to gather from the 
conduct of the parties what was settled between them. 

OwYNNSi J.-*«It is surprising to me that the case of Reynold% y. 
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Withers has not been cited, as that was a case arismg out of an 
agreement to pay for hay at so much a load. In this case the 
stone was to be paid for by the foot Now, we know by experience, 
near enough for all general purposes, what constitutes a load of 
hay, but I, at least, don't know what a load of stone would be. 

Ingltby, — No doubt they are speaking colloquially when they 
refer to ** load^ f but I venture to submit that taking the whole of 
the agreement together, it is clear that the contract has not been 
completed, and that the plaintiff had to supply something more 
than he had done when he claimed the money. (Hansok« C. J.— 
There is nothing to show that the six loads would not equal the 
132 yards of stone.) No, but the real point of the case is 
connected with the bill of exchange. A person who sends a bill of 
exchange to another must draw and endorse it so that it may be 
discounted. If the bill had been returned to the defendant, which 
it has not, it must have been returned in the same state in which 
it was sent. It must be returned without alteration. Up to the 
present moment the plaintiff has not returned it, and it may be, 
for all the defendant knows, in the hands of third parties ; and if 
such be the case, then by the result of this action he would have t4> 
pay Mr. Buudey for the stone, and by a subsequent action he would 
be compelled to pay some one dse the amount of the bill. It is 
the duty of any person to whom a bill of exchange is sent, if he 
does not choose to receive it, to return it — 

Uuxlep V. BM (ante). 

(Stow. J. — In that case the bill was returned to prevent a ratificor 
tion of an assumed agency.) The case did not, however turn on 
that point. 

Havsov, C.J. — ^It appears to me to be entirdy a question of 
fact even as put on the part of the defendant Was this bill 
accepted in satisfaction, or in payment on account of the debt, is 
purely a question of fatt on which the Special Magistrate was 
quite competent to arrive at a condusion. The axgument is that 
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the weight of evidence was such that it ought to have satisfied the 
Magistrate that it was so accepted. Even if we are of that 
opinion, we cannot interfere to say that the decision of the Special 
Magistrate was wrong ; but I may go so far as to say that I think 
the decision of the Special Magistrate was right By the admission 
of the defendant himself the plaintiff was entitled to payment in 
cash, and he sends this bill with a hope that it will suit ; and on 
a fiuiJier occasion he writes — ** Not having heard fVom you again, 
I hope you have been able to get it discounted. If not, let me 
know." It is impossible to show more strongly that the defendant 
understood that the plaintiff did not intend to take the bill in 
satisfaction of his claim. I am therefore of opinion that the rule 
must be dischaiged. 

GwTNKB, J. — ^This is an appeal from the Local Court of 
Adelaide upon a question of fact, and not of law. I am very 
strongly impressed with the view taken by Mr. Inglehy that the 
biU was accepted. Still, the defendant was bound to pay cash. 
He admits that he is not in a position to pay cash now, and that 
is an admission that the plaintiff ought to have had cash. That 
idea seems to vibrate through the whole transaction. This hoping 
that the plaintiff will accept this bill instead of cash, and that it 
wiU suit his purposes, means that ho hoped he could get cash by 
the ordinary means ; and by his writing again to enquire whether 
it had been discounted, would assume that he considered it was not 
an acceptance binding upon the party to whom it was sent. Such 
bein^ my opinion, I do not know that I should have agreed with 
the Special Magistrate in his decision. I do, however, agree that 
the rule should be discharged. 

Stow, J. — ^This is an action brought for the purpose of recovering 
the price of certain stone admitted to have been delivered by the 
plaintiff to the defendant, and at the price stated in the plaint. 
The otgeotions to the finding of the Coiurt below in favoiur of the 
plaintiff aro two-— firstly, that there was an entire contract for the 
delivery of a larger quantity of stone than had been deliveredi 
which did not appear to Jiave been deteimined ; secondly, that a 
bill of exchange had been taken in satisfaction, or as a payment on 
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Account. Asr^gardathe tint point, there appears to be no written 
contract between the parties ; but there are letters referring to the 
quantity of stone which the defendant would require, but neither 
the price nor the mode of payment is mentioned, and therefore the 
price and the mode of payment are to be gathered from a consi- 
deration of a conversation between the parties prior to the letters, 
from the letters themselves, and the conduct of the parties 
subsequently. I must say that if I had been asked to determine 
this case, I should have construed the meaning of the contract to 
be that the stone should be paid for as delivered. On that point 
there is evidence from which it would have been competent for the 
Court below to have said that such was the true construction of 
the contract. As regards the second point, the defendant, it 
appears, sends an acceptance of his own, which he asks the plain- 
tiff to take in lieu of cash, and hopes that it will suit him. Then 
the plaintiff draws and endorses it, and Mr. Ingl^ says that that 
is evidence that the bill was accepted by the plaintiff. Well, a 
jury or a Court like the Court below, having the functions of a 
jury, might on the evidence come to such a conclusion, but it is 
not certain that they would, and I must say that such a conclusion 
would be one contraiy very much to the weight of evidence. 
What other meaning can be put on the words " hope that it will 
suit" than that the defendant hoped the plaintiff would be able to 
get money for it, and that he would go into the money market 
and get money) It appears it didn't suit him; and then the 
defendant writes again, two or three weeks after, and supposes that 
from having heard nothing more that he got it discounted. It 
must be supposed that the Special Magistrate gave due weight to 
all the considerations that might be suggested by the facts, and if 
I had been in his place I do not see how I could have arrived at 
any other decision. There was evidence from which it was perfectly 
competent for the Special Magistrate to come to a conclusion that 
this acceptance was not taken in satis&ction, or as a payment on 
account, and any other concliision would, I think, have been against 
the weight of evidence. I concur in thinking the rule must be 
discharged. 

ttnit ditckarjed* 
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GWTKKB, J., FbUIABY JuDOE.] [EQUITY. 

20 July and 3 August, 1875. 
Van Damme v. Bloxam. 

MSAL PBOPEBTT ACT.A^L^Moriffa^e—Notice^Speeific Ferfor- 
mance — Damaget. 

A mortgage of land under theprovUions of the JReal Property Aeiof 
1861 provided that it should he lawful for the mortgagee to sell the 
mortgaged land on default *' without serving me (the mortgagor) 
with ang written demand for payment.** 

A subsequent clause provided that all notices which, hg virtue of the 
Meal Fropirtg Act of 1861, whether in respect of the payment of 
ang moneg or otherwise^ would require to he served hg the said 
mortgagee on me at mg last known or usual place of abode in this 
province, shall he deemed to he dulg served by sending to me 
through the Post Office a letter addressed to me at Mount Oambier.** 

The land having been sold without giving the notice provided hy Section 
62 of the Seal Property Act of 1861, 

On BUI fUed by the mortgagor, praying that the sale and transfer 
might be set aside, or for damages, 

Held — That the mortgage did not dispense with the necessity of 
giving the notices required hy the Beat Property Act, but only with 
the mode of giving them there provided; and that the sale was 
therefore improper, but that the transferee was protected by the 
Beal Property Act as a bona fide purchaser. 

That the Bill, showing no daim to equitahle relief, irrespective of 
the question of damages, the Court of Equity would not entertain 
that question, 

Demubber to a Bill of Complaint praying that the plaintiff might 
be put in possession of certain land, or the defendant ordered to 
roHsell to him, or that an account be taken of the value of the 
premises and the loss the plaintiff had sustained through being 
deprived of the same. 

The bill set out that on the i29th February, 1869, the plaintiff 
obtained a lease of certain property with a right of purchase for 
£425, and that a short while afterwards he mortgaged the same 
under the Real Property Act to Messis. Burton & Bloxam, 
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solicitors and money scrivoners, at Mount Gambier, who advanced 
him money belonging to a Mr. W. F. Mordaunt, a resident in 
England. The plaintiff spent about £1,000 in improvements from 
time to time, and also paid his interest up till May, 1871. 
Default having been made in payment of the interest, the 
defendant proceeded to sell without notice as required by the Real 
Property Act of 1861. Before sale, the plaintiff tendered the 
arrears of interest; but the mortgage provided that in de&ult, the 
principal should also become due. The provisions in the agree- 
ment material to the issues are set out in the judgment. The 
bill alleged that the sale was harsh and oppressive, and that as 
regards the plaintiff, it was fraudulent and void. To this the 
defendant demurred on the ground of want of equity and want of 
parties. 

Iiiglehy^ Q.C.^ in support of the demurrer. — ^The plaintiff 
wants simply something the Court cannot grant He asks that he 
may be permitted to re-purchase the property, when heaven only 
knows who may be the vendor. As regards the question of op- 
pressiveness and harshness, a sale can only be deemed oppressive 
when it is done to benefit the vendor, or with some ulterior motive — 

Jfatthie v. Edvpords, 16 LJ., N.S., Eq., 405 ; 11 Jur. 761, 

Now in this case there is not a single allegation that there was any 
reason or motive for the sale. It was not to benefit anybody, but 
to obtain a security for the money that had been lent. If the 
plaintiff alleges that the defendant has treated him with harshness 
and oppression, he ought to state the facts and circumstances in 
which such harshness and oppression seem to exist — 

Daniel's Chancery Practice, VoL 1, p. 176. 

The tender of the interest was not sufficient, as the deed says, that 
whenever there should be default in the payment of interest, the 
principal became due ; and to prevent a sale, an undertaking would 
also have had to have been given of any reasonable costs that 
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might have been incarrecL Under the Real Property Act the 
purchaser acquires an indefeasible title, which cannot be assailed 
by the mortgagor after the sale has taken place ; at any rate the 
legal estate cannot be revealed. What is alleged to have taken 
place here, that the mortgagees sold without due notice, was a 
common occurrence under the old state of things. There can be 
no bill for a breach of covenant and a ^)ecific performance, and 
the matter therefore resolves itself into a question of damages, and 
on that point this Court is not the proper tribunal to which to 
come — 

Cliffbrd V. Brooke, 13 Vesy, jun., 131. 
Newham v. May, 13 Price's Reports, 749. 

The mortgage under tne Real Property Act can be made either in 
the form provided for by the Act, or as a lawyer may see fit to 
draw it up. 

Bouoant, Q.C, for the defendant (co»/rff).-^The powers of thedeed 
merely say that for the purposes of convenience the j>ersonal 
demands required by Sections 53 and 54 of the Real Property Act 
shall be made in writing, and by being posted at the General Post 
Office ; but that is no waiver of the notices being required. The 
cases cited by my learned friend are inapplicable, as since the 
decisions were given an Imperial and a local Act has been passed 
on the subject. The Imperial Act says the damages may be given 
** in addition to or in substitution of an injunction for a specific 
performance f while the Colonial Act goes much further, and says 
*' in any case where i-elief may be prayed." Damages have been 
given by Equity Comts in England — 

Oal'ley v. Ranuay, 27 L.T., N.S., 745 
WU9on V. The Northampton and Banbury Junction Railway 
Company, 30 L.T., N.S., 147. 

Inyleby, O.C, in reply. — In the case of 

OalUy V. Bamsay (ante), 
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damages were given before the time for specifio performance 
expired— between the time of filing the bill and tiie date of 
hearing. I contend that the plaintiff ia not entitled to any 
measure of relief whatever. 

Cur. ad. vult 

3 August— 

GwTKNB, P. J.y now delivered judgment as follows : — 

This was a demurrer to the plaintiffs bill for want of equity. The 
two questions raised on the aigument were— Firstly, Was the plain- 
tiff entitled to any, and if so what, written notice from the defendant 
of his intention to sell the mortgaged property? Secondly, Was it 
competent for this Court to award to the plaintiff, on the case 
made by his bill, damages under Section 141 of the Equity Act, 
1866. The land and premises mortgaged were under the Real 
Property Act of 1861, and that Act in Section 52 and the following 
sections prescribes the manner in which land so circumstanced is 
to be mortgaged. A mortgage is effected thus : — The mortgagor 
is required to execute a monorandum of mortgage in the form 
prescribed by Schedule F annexed to the Act The form itself is 
silent as respects any power of sale, but such power is by force of 
the Act made of the nature of the contract of mortgage — ^that is 
to say, such power is included in the contract of mortgage by 
operation of law without being expressed therein. Now, looking 
at Sections 53 and 54, it will be seen that it is a condition prece- 
dent to the statutory power of sale thereby given that the 
mortgage-money shall, firstly, be in arrear and unpaid for the space 
of one calendar month ; and that then, secondly, the mortgagee 
shall give to the mortgagor a written notice of his intention to sell, 
so that there must be a default for two calendar mouths at least, 
unless, indeed, the memorandum of mortgage expressly limit some 
other period of time. Now, if this case were to be disposed of 
imder a compact of mortgage conceived iu the form F, and which 
did not expressly limit any other period than the two months 
prescribed by the Act, it is quite clear — ^the statutory notice not 
having been given — ^that the power of sale never arose. But the 
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memoraiidam of mortgage executed by the plaintiff in this case, 
and which is dated the 25th February, 1869, although substan- 
tially in the form prescribed by the Real Property Act, contains 
some special and peculiar provisions. In the first place, it 
oontains an express power of sale in these words — ^^Andlempower 
the said mortgagee, his executors, administraton, or assigns, to sell 
the estate and interest hereby pledged to him by way of security 
by private sale or public auction whenever I shall make de&ult in 
payment of the said principal or interest, or any part thereof 
without serving me with any written demand for payment of such 
moneys." And then it goes on thus — ''And I agree that all 
notices which by virtue of the Real Property Act of 1861, whether 
in respect of the payment of any money due upon this security, or 
for , would be required to be served by the 

said mortgagee upon me, or at my usual or last known place of 
residence in this province, shall be deemed to be duly served by 
sending to me through the Post-Office a letter addressed to me at 
Mount Gambier." It was argued on the part of the defendant that 
the effect of these two special clauses of the memorandum of 
mortgage dispensed with each of the two periods of one calendar 
month contemplated by the Act, and vested in the defendant the 
power of sale immediately upon defimlt, and that without a written 
demand of payment, or notice of his intention to sell. But it 
appears to me that the only effect of the two special clauses was 
to dispense with personal service of the written notice upon the 
defendant, and to substitute for personal service a. notice sent 
through the Post-Office. The latter clause mentions notices 
required by the Act, and in respect to the payment of money due 
on the- security, and does not by expression or implication limit the 
period of time required by the Act to elapse before the right to 
sell arises. The requirement to send through the Post-Office has 
no appropriate subject if the notice of intention to sell is rejected 
in the construction of the clause. I think that, notwithstanding 
the special clauses, the statutoiy notice should have been given, 
and that therefore the power of sale was improperly exercised, due 
notice not having been given. However, the Registrar-General has 
given effect to the wrongful sale, and the purchaser is protected 
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by the proyisions of the Real Property Act Then, as to the ques- 
tion of damages. It is now settled by numerous decisions of the 
English Coiurts that the question of damages will not be entertained 
by Courts of Equity except in cases where the Court has jurisdic- 
tion irrespectiyely of any right to them. And it appears to me 
that, putting aside the question of damages, the case made by the 
plaintiff's bill does not entitle him by the rules of equily to any 
part of the relief prayed. Of course, I. express no opinion as to 
the plaintiff's right to recoyer at law against the R^strar-General 
imder the 128th section of the Real Property Act, or otherwise. 
The demurrer must bo allowed, but, under the circumstances^ 
without costs. 

Demntrrer alUnweJL 
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HAifsoir, C.J.« GwTKNB, J.] [Gomcov Law. 

4 AND 10 August, 1875. 

BOOBD V. COXMISSIONEB OF WaTEBWORES. 

LANDS CLAUSES COMOLTDATION ACT OF 1847.-«Qftfr— 
NaUee cf Trial, 

UndBT Section 52 of ike Lande damee ConeolidaUom Ad of 1847 U 
it et^HdeiU if the offer he tmade at the eame time ae the notice of 
enqniry ie given in order to dieeniitle the ckmnani to eoele in the 
event of the amount of eomfemation awarded being leet than the 
amonnt offered, 

RuLB fUii calling on the defendant and the Master of the Supreme 
Court to show cause why the plamttfTs costs should not be taxed. 

The plaintiff had obtained a Terdict against the defendant for 
£933 as compensation under the Lands Clauses Consolidation Act 

After the warrant for a jury was issued, but simultaneously with 
the notice of enquiiy, the defendant, while denying the right of the 
plaintiff to damages, offered £1,000 without prejudice. 

The Master refused to tax the plaintiff's costs on the ground 
that he had received less than the amount of the offer. 

J. W. Downer now moved that the rule be made absolute. 

IngWyy showed cause.— ^It is immaterial whether the offer be 
made before or after the warrant to the Sheriff, but it must be 
made ten days before the date of trial — 

UttropMUxn Sailwap Company v. Turnhaniy 11 W.R., 695, 

8 LiT., N.S., C.P., 280 
HayuHird v. Metropolitan JRailway Company^ 33 L. J., 

Q.B., 73 
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Healey v. The Thamei VMey Eailtoay Comipany, 34 LJ., 
Q.B., 62. 

J. W. Downer, in support of the rule. — ^The oases dted proye 
that the offer must be made anterior to the notice of enquiry. It 
cannot be made on the same day. That is the case in the 
present instance. Both the offer and the notice were given on 
the 23rd April Besides, the offer is not in the right form, as it 
denies the right of the plaintiff to damages, and is simply an 
offer without prejudice. 

Cwr. ad, vult, 

10 August — 

Hanson, C. J., now delivered judgment as follows : — 

In this case a rule was obtained by Mr. Downer for the 
taxation of the costs of the claimant Mr. Boord, notwith- 
suinding that the verdict of the jury was for a less sum 
than that previously offered by the Ck>mmi88ioner, on the 
ground that the offer was not made in time, and in support 
of this view he relied u|)on certain topressions of the Judges 
in the cases of Wettem, Railway Company v. Turnham and 
Hayward v. Wettem Railway Company^ where Eble, C.J., and 
Btlbs, J., in the former case, and Cockbubn, C.J., in the other, 
use language which appears to imply that the offer of Compensation 
must be made previously to giving the notice for trial, while in 
this case the two acts were contemporaneous. But tiie decision in 
both of these cases was that a ten days' notice was sufficient ; and 
in the second case, which is the governing case for this purpose, 
since the others only decided that an offer made some days after 
the notice of the time and place of trial was too late, Blaokbubn, 
J., says — ** I say, therefore, that any offer made by the Company 
previous and up to the time of giving the notice of the time and 
place of enquiry is a previous offer under the 51st section f and 
Miller, J. — *' The reasonable time within which the offer must be 
made is the time of giving the notice of the time and place of 
enquiry, which brings the parties into direct communication with 
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each other as to the account/' And this is the reasonable con- 
struction* The object of giving the notice is to save the claimant 
the necessity of incurring any costs, and as this necessity does not 
arise until after the notice of trial is given, an offer contempora- 
neous with this notice is previous to such necessity. The rule, 
therefore, must be discharged. 

Eide discharged. 



C 2 
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Hanson, C.J., Gwynne, J.] [Common Law. 

1, 2, ^ND 7 July and 18 August, 1875. 

In the Matt£R of the Assigned Estate of Phiup Levi and 
Co., AND the Bank of South Australia. 

INSOLVENT ACT, 1860, DIVISION VI.^DebU^InUrui. 

Under Dwition VI. of (he Imolvent Act, 1860, %nle99 the eontrarjf if 
declared by the deed, the debtor iff not entitled to the ewrplue until 
the ereditore have received intereet an their reepective dAte, 

Per Hanson, C. J., semble. — That if the contrary were eo declared 
the ereditore woutd not be eniUled to intereet. 

Per GwYNNi, J. — That ench a contrary declaration woM invalidate 
the deed. 

A, deed, in order to be valid finder Divieion VI, of the Ineohent Act, 
1860, muet contain a complete oeteio bonnam, except ae regarde 
armlet of houeehold furniture, wearing apparel, and neceeearies to 
the value of £30; and the words in Section 180 *' unleee the contrary 
be declared by the deed," do not warrant any departure from the 
fundamental principUe of ike Ineolvent Act, 

A deed qf aseignmentfor the benefit of ereditore, purporting to be made 
in pursuance of Division VI, of the Insolvent Act, 1860, conveyed 
and assigned all the real and personal estate of the debtors to trustees 
** to the intent that the said real and personal estate duM be held by 
the said trustees by virtue hereof, subject to the provisions of the 
Insolvent Act, 1860, with respect to arrangements between debtors 
and their creditors by deed .... And to the further intent 
that they (the said debtorsj shall be freed and discharged from all 
the debts of their creditors .... And after fM payment of 
all such costs, charges, and expenses as aforesaid it shtUt be tamfd 
for them (the said trustee»J to apply and apportion the residue of 
the said moneys in manner directed in Division VI, of the Insolvent 
Act, 1860, relating to arrangements between debtors and their 
creditors by deed. And after payment of all such debts, costs, 
charges, and expenses as aforesaid it shaU be lauful for them (the 
said trusteesj to pay the surplus (ifawf) to the said debtors,** 

The deed also released the debtors from their " debts," 

Held— rAa< though the debts from which the debtors were released 
were the amounts ascertained at the date of the deed, these debts not 
being extinguished, their incidents— and amongst others, interest--^ 
were only suspended ; and the- very fact that the debtors were 
released from those debts implied an intention that Ihsre should be 
a corresponding tranrfer to the creditors of all the appurtenances of 
such debts. 
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TkH **papMmt of tueh itM* mutu weh- a payment at would 
rtnUtfrom the dmo apportionment and appliediion of the money* in 
euek a manner at to ajfbrd the ereditore all the hentfite to whieh 
they would be entitled under any of the provitione of the Act: and 
eoneefuentlg, that there wae nothing declared in the deed indieoHne 
^any intention to negative theriyht ofcreditore to inter eH, 

Pdr GwTHiiB, J.^That if there had been any euch declaration it 
would hone invalidated the deed. 



Appeal by the Bank of South Australia from a decision of the 
Commissioner of Insolvency, refusing interest on their debt out of 
the surplus of the estate remaming after 20s. in the pound had 
been paid the creditors. 

The foUowing was the judgment delivered by the Commissioner 
of Insolvency^ and in which the points involved are fully set 
out: — 

" In this matter two applications were made to this Court — one 
by Mr. Bett^ on behalf of the Bank of South Australia, that the 
trustees be ordered to pay to all the creditors of the debtors 
interest from the date of the deed on their respective debts ; and 
the other, by Mr. Way^ Q.C.y that inasmuch as the estate has paid 
to all the creditors twenty shillings in the pound, the trustees be 
ordered, after deducting a sum sufficient to pay all claims out- 
standing against the estate, to pay and assign to the debtors the 
balance of the estate remaining in their hands and imcollected 
respectively. Although these applications were made on the some 
day, and are really dependent on each other, yet as it will be 
necessaiy to draw up separate orders as to such applications, I 
propose to deal with them separately, and will consider firat that 
made by the Bank. It is admitted that the debtors by deed 
assigned all their estate and effects to trustees for the benefit of 
their creditors, imder the provisions of Division VI. of the Insol- 
vent Act, I860 ; and that under such deed the trustees have paid 
to all the creditors of the debtors dividends from time to time on 
their respective debts amounting in the whole to 20s. iu the pound ; 
that the trustees have now in hand a sum of £28,000 in cash^ 
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debts, and interest ; due, but not collected, jS4,660 ; and unsold 
property^ valued at £8,090, against which there are disputed 
claims by creditors, and costs and liabilities of the trustees, for 
which they require a sum to be reserved ; and that for the purposes 
of these applications there is at present a sum of £15,000 avail- 
able for such purposes as the Court may order. JIfr, Bdfs applicar 
tion is made under Section 180 of the Insolvent Act, 1860, which 
expressly enacts — * All parties to such deed, and all persons bound 
thereby, shall, in all matters relating to the estate of such debtor^ 
be subject to the jurisdiction of the Court of Insolvency, and 
shall, except tohet^e the contrary shall he declared or provided for by 
this Act or the deed^ respectively have the benefit, and be liable to 
all the provisions of this Act in the same or like manner as if the 
debtor had been adjudged insolvent, and the creditors had proved, 
and the trustees had been appointed creditors' assignees under such 
insolvency.' No doubt under this clause the Court has control 
over the trustees, and can make such order against them as to the 
estate as it could against assignees in insolvency, unless the deed 
contained some provisions to the contrary. In the consideration 
whether the Insolvent Court has or has not power to order the 
trustees to pay to the creditors interest on their respective debts, 
two questions are involved — ^firstly, whether the deed makes pro- 
vision on that subject; and, secondly, if it does not, whether Sec. 171 
of Division V. of the Act is applicable to deeds of assignment, and 
by virtue of Section 180 becomes really incorporated with Division 
YI. 1 It is quite clear from the cases decided in England as to 
deeds of assignment that many of the general provisions of the 
laws relating to persons adjudged insolvent do not apply to deeds 
of assignment imder Division VI. ; and a careful perusal of many 
of the general clauses of the Act shows that they are wholly 
inapplicable to deeds. For instance, it is quite clear that parts of 
Division V., which division, by the way, is solely with respect to 
allowances to insolvents, cannot be made to apply to deeds. 
Section 168 confers on the Court a power to make an allowance to 
the iusplveut for maintenance until he shall have passed his last 
examination. Section 169 gives the insolvent who has obtained 
his certificate an allowance to as high a sum as £600| when, < b; 
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any order of dividend' liiB estate haa paid 158. in the £, and the 
words ' certificate,' * order of dividend,' and also the provisoes to 
that dause, one of which disentitles an insolvent to any allowance 
who has obtained a * third-class certificate/ show, to my mind, that 
these clauses cannot be made applicable to Division VL, notwith- 
standing the words of the 180th section. Thus it has been 
expressly decided by the Supreme Court in this same estate that 
the powers of assessment provided for in Division VI. are only 
applicable in cases of insolvenq^. In insolvency, unliquidated 
damages, when assessed, in the manner provided for in Section 
15 of the Insolvent Act, 1867, are 'provable as if a debt due at 
the time of the insolvency,' yet it has been held in re Thompson, 
2 L.R, Oh. App., 795, that such claims are not provable under 
deeds of assignment, and therefore the debtor remained liable to 
them after the execution of the deed ; so it has been held that a 
debtor was not released from his debts where there was no release 
contained in the deed. Again, in insolvency, the Court has power 
to remove an assignee, and appoint a sitting for the creditors to 
make a new choice, which may be confirmed or rejected by the 
Court as it thinks fit Now, imder deeds, the Court has no power 
whatever either of removal or confirmation ; that is left entirely to 
the creditors under the amended Act of 1870. Then, again, in 
insolvency the creditors present at any meeting for declaring a 
dividend may, subject to the approval of the Commissioner, allow 
to the creditors' assignees a sum by way of remuneration for their 
services as such assignees not exceeding 2) per cent, upon the 
amount applicable for purposes of a dividend at such meeting. 
Now, if the deed is silent on that point, this power (Section 112) 
cannot be made to apply to deeds, for the assignment clauses make 
no provision for dividend meetings ; nor is the approval of the 
Commissioner provided for, so as to create any analogy between 
deeds and insolvency. And although the words in Section 181 are 
that the debtors, trustees, and all persons bound thereby are 
respectively to have the benefit, and be liable to all the provisions 
of the Act, as if the debtors had been adjudged insolvent, and the 
trustees had been appointed creditors' assignees, iSrc., I am of 
Opinion that these words have no other effect than to bring the 
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deed and the parties to it within the juriadiction of this Court^ 
and proTide a speedy means of deciding all differences and difficul- 
ties that may arise in carrying out the proyisions of such deed. 
The trustees are to take the estate (Section 179) ' upon the trusts 
and for the purposes in and by such deed declared.' This, taken 
in coi\junction with the words in Section 181, 'unless the contrary 
shall be declared, or provided for by this Act ar the deedy &c., leads 
me to the conclusion that deeds of assignment were intended to 
contain all the terms upon which the debtors conveyed their estates 
to trustees for the benefit of their creditors. In fiust, the majority 
of creditors might, by virtue of the words in Section 181, bind 
the minority to terms of composition or assignment actually 
opposed to the principles of insolvency. I think the Legislature 
intended to create by the clauses in Division VI. a system of 
arrangement outside the Act, and that these clauses contain in all 
essential particulars provisions sufficient to distribute the debtor's 
estate in cases where the deed itself is wholly or partially silent on 
the subject The deed is to vest the property in the trustees 
'under the trusts/ and for the purposes in and by such deed 
declared, and the creditors are to have the same right of proof as 
in insolvency, and provision is made as to joint and separate assets 
which are to be administered as in insolvency (Section 181). Sec- 
tion 187 requires the trustees to make a return to the Court of 
Insolvency, specifying what estate has been collected, and what is 
outstanding, and of the amount in the pound proposed to be 
divided amongst the creditors of the debtor. By Section 188 
* when the trustees shall declare any dividend, the sum proposed 
to be divided shall, except in the case of a final dividend, be ap/x>r- 
tioned ratably amongst all the persons appearing to be creditors of 
the debtor.' Now, the persons who appear to be creditors are 
those whose names are inserted in the schedule to the deed, and 
the amounts in respect of which tiiey are creditors are either (Ist) 
those appearing in the schedule ; (2ud) those fixed by declaration 
of the creditor as provided in Section 186 ; or, (drd), in case of 
•dispute, those fixed by order of the Court imder Section 181. And 
amongst such creditors, and according to such amounts, and until 
foil payment of the same, the proceeds of the estate are to be 
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'apportioned rateably.' It is important to notice that in no part 
of the arrangement clauses is there any express provision as to pay- 
ment of interest, except in Section 191, which clearly can have 
nothing to do with the present question. Nor is there any pro- 
vision as to what shall be done with the surplus estate after the 
creditors have been paid the amount of their respective debts. 
Now, Section 171 in Division V. — ^the whole of which division, as I 
have before pointed out, has reference to.aUowances to insolvents — 
empowers the Court, after the estate has paid twenty shillings in the 
pound and interest, as therein mentioned^ to order the surplus to be 
paid to the insolvent. I am of opinion, for the reasons I have men- 
tioned, that no part of Division V. is incorporated with or applicable 
to deeds of assignment under Division YI. As Lord Cairns points 
out in re Thompson, 2 Chancery Appeals, L.R, on page 806 — * If 
the deed is not a valid deed under that section (the 192nd section 
of the Bankruptcy Act), there is, of course, an end of the case. On 
the other hand, if it is a valid deed under the section, then, in my 
opinion, all that is done by that section and the following sections 
of the Act is to give the Court jurisdiction over the contract as it 
affects the deed. The Court has to take the contract which is 
contained in the four comers of the deed, and to see that the 
contract is properly administered and carried into execution ; but 
the sections in the Statute do not, as I think, give any power to 
make any new contract other than that which is contained in the 
deed between the debtor and his creditors.' Now, the deed in 
question recites that the debtors, being unable to pay thehr 
creditors in full, had agreed to execute the deed for the purpose of 
distributing their property, and being released from their debts as 
provided by the Insolvent Act, 1860; then follows a conveyance 
of all the estate and effects ' to the intent that all the said real 
and personal estate, property, and effects shall, subject to all liens 
and encumbrances affecting the same, be held by the said trustees 
by virtue hereof, subject to the provisions of the Insolvent Act, 
I86O9 with respect to arrangements between debtors and their 
creditors by deed .... and to the further intent that they, 
the said P. Levi, F. Levi, Edmund Levi, and Alfred Watts shall be 
freed and discharged from all the debt9 of their creditors • • • • 
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and after full payment of all such costs, charges, and expenses, as 
aforesaid, it shall be lawful for them (the trustees) to apply and 
apportion the residue of the said moneys in manner directed in 
Division VL of the Insolyent Act, 1860, relating to arrangements 
by deed by debtora and their creditors, and after payment of turh 
dibtif costs, chaiges, and expenses, as afortsaid, it shall be lawful 
for the said trustees to pay the surplus (if any) unto the said Philip 
Leri, Edmund Levi, and Alfred Watts, their executors, adminis> 
trators, or assigns, according to the ownership of the several estates 
firom which the same respectively shall have proceeded' Now, by 
the deed the trustees are to pay to the creditors out of the estate 
the debts due to them respectively — that is, as I have already 
pointed out, either debts admitted in the schedule or debts proved 
in manner provided by Section 186 and debts ordered by the Court 
as provided in Section 181. These debts must be due at the time 
of makuig the deed of assignment, and the persons to whom they 
are due are the ' creditors' referred to in the several sections of 
Division VL, and if any dispute arises as to the right of any person 
to rank as a creditor in the amount of his debt, the Court of Insol- 
vency is, under Section 181, to settle such dispute. But, apart 
from the meaning which I have attached to the word *ddiU^ from 
a consideration of the Act itself, I find that one of the objects of 
the deed is to release the debtors from their debts — ^that is, from 
the amount due by thom at the date of the deed. On every 
principle of construction I must assign the same meaning to the 
word ' (fe6^«' throughout the whole of the deed. Now, the only 
claims which rank prior to the debtors' right to the surplus are the 
costs, charges, and expenses of and incidental to the deed and the 
trusts thereof, and ' such debts,' that is, such debts as have been 
before referred to in the deed — the amounts due by the debtors at 
the date of the making of the deed. The trustees, therefore, are 
to * apportion the residue in payment of the amounts due at the 
date of the deed; and this apportionment is to be effected in 
manner provided by the Act — that is, rateably amongst the 
creflitors. The words Mn manner provided by the Act' appear 
to me in no way to define what amounts are to be paid, but simply 
to atate the principles on which the sums defined by the deed as 
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* debts' are to be liquidated. Now, anumiug that Section 171 
applies to deeds, if we compare that with the trusts of this deed, it 
will be seen that even then the creditors would not be entitled to 
interest, for Section 171 does not make the interest after insolvency 
a debt, but rather a benefit flowing finom the debt itself, and really 
no part of the debt No doubt it would have been quite com- 
petent to the 'parties in making the deed to have reserved to the 
debtorp all the allowances conferred upon insolvent, or even laiger 
ones had they so agreed, and to have chaxged the surplus of the estate 
after paying twenty shillings in the pound with interest after the date 
of the deed ; but they have not done so, and when I compare the 
duty of the trustees under their deed with the decision of Lord 
Cairns, that the Court has to take the contract contained in the 
four comers of the deed, and to see that the contract is properly 
administered and carried into execution, but has no power to make 
any new contract other than that which is contained in the deed, 
it seems to me quite dear that the creditors are not entitled to any 
interest, nor have they any further claim on the whole beyond the 
amount of their debts as defined in the deed. The trustees are to 
apply and apportion the residue of the whole after paying certain 
costs, &c., in manner direicted in Division VL of the Insolvent Act, 
1869, and this is as provided in Sections 187, 188, and 189, by 
dividends to be apportioned raUaUy — ^tbat is, according to the 
amount of each creditor's debt, and after all such debts are paid 
the trustees are to pay over the surplus to the debtora according 
to the ownership of the several estates from which the same 
respectively shall have proceeded. The arguments used by J/r. 
Belt were that Section 171 was applicable to deeds, and that the 
creditors had a right to apply the dividends received from time to 
time in payment of the interest due, and carry the balance to the 
payment of the debt ; but this latter argiunent does not seem to 
me to touch the real question at issue in this case, nor as a matter 
of flEtct was it shown that the Bank had so received and credited 
these dividends. There are other reasons than those I have 
mentioned which, in my opinion, are equally fatal to J/r. BeWs 
application. For instance, to make the order asked for it must be 
shown that the trustees have funds in hand sufficient to pay the 
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interest before I could make an order; but it is quite clear that 
the estate now in hand is wholly insufficient to pay even the 
interest which the Bank claims. Still I have preferred, considering 
the question in the broader aspect, to limiting my decision to a 
minor or technical point I have now treated all the arguments 
advanced on either side except that of Mr. Bruce^ who appeared for 
Mr. Watts. He urged that, as the Bank had from time to time 
held very large sums of money in the estate of the trustees at a 
small rate of interest (I think from 3 to 4 per cent), it would be 
inequitable, if their (the Bank's) contention is correct, to now allow 
them interest at the rate of 8 per cent It is hardly necessary to 
consider this point, as I have disposed of the application on other 
grounds ; but clearly the aigument is not well founded, inasmuch 
as the right to interest is fixed by the Act at 8 per cent, and the 
rate the Bank paid to the trustees on deposit was fixed by contract^ 
and could not be set up as an answer to the statutory rate. I have 
not dealt with the question whether the creditors wo\ild or would 
not be entitled to interest outside the Act and the deed. In the 
first place, because I am of opinion that the deed itself disentitles 
them to any claim they might otherwise have to interest in a Court 
of Equity; and in the next place, because Section 171 being, as I 
have stated, in my opinion inapplicable to deeds, this Court, inde- 
pendently of the deed, has no jiuisdiction to award interest, or to 
deal in any way with the surplus estate. The petition and appli- 
.cation by the Bank will therefore be dismissed. The trustees' 
costs to be paid out of the estate. I say nothing about the 
debtors' costs, as they are entitled to the surplus estate ; but I do 
not order costs against the Bank, as it is a case of first impression, 
although not one in which I have any doubt The Bank will, of 
course, pay its own costs. With reference to the application by 
the debtors for the surplus estate, I am of opinion that the debtors 
are entitled to the surplus estate, and as the trustees admit that a 
sum of £15,000 is now in hand, over and above what can jointly 
be required to pay costs, unpaid dividends, or claims of creditors 
which are still in dispute ; and as the trustees simply submit to 
any order the Court may think proper to make, an interim order 
will be made that the trustees pay over to the debtors the said sum 
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of JCI 5,000, according to the ownership of the several estates from 
which the same has proceeded ; either the debtors or trustees to be 
at liberty to apply to the Court, if necessaiy^ for fmther directions 
as to the division of the £15,000 amongst the debtors." 

Inglebyy Mann^ and Bdt^ for the appellants. — ^The matter on 
which His Honor the Commissioner of Insolvency gave the deci- 
sion from which we now appeal arises out of two deeds executed 
by the Messrs. Levi ii Watts, whereby they, being unable to pay 
their liabilities in full, proposed to assign their estate for the benefit 
of their creditors, and that the same should be realized according 
to the provisions of the Insolvent Act, 1860. The question to be 
decided is, whether. the creditors are entitled to have interest on 
their debts from the time of the assignment until the date of pay- 
ment The question the learned Commissioner divided into two 
branches ; (1) whether the deed made any provision on the subject ; 
and (2) whether Section 171 in Division Y. of the Act is applicable 
to the question, and by virtue of Section 180 can be incorporated 
in Division YI. of the Act, under which division the deed said the 
estate was to be distributed. We shall, however, submit that whether 
this deed can come under the Act or not, under both state of fiicts 
are the creditors entitled to interest There is one point to which 
we would refer, though it is not necessary for the purpose of deter- 
mining this question, and that is the misapprehension under which 
the learned Commissioner seems to have framed his whole judg- 
ment The learned Commissioner stated it to be his opinion a 
majority of the creditors, by virtue of Section 181, could bind the 
minority to terms of compositicai or assignment clearly opposed to 
tne principles of the Insolvency Act, and, further on, he asserted 
that it was competent by such means to invest the debtor with 
laiiger powers than those possessed by creditors. That seems to 
have been the text upon which the Commissioner made up his 
mind, but we venture to think that if the arguments upon which it 
is based are fidrly weighed, it will be found that they do not bear 
out the view taken by the learned Commissioner. He also seems 
to have gone upon the assumption that because certain points in 
the Bankruptcy Act of 1861 had been decided in a certain way at 
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home, that our Act miut be oonstrued in the same maunery and it 
will therefore be necessary for us to point out the little analogy 
that exists between the Bankruptcy Act of 1861 and our Insol- 
vent Act of 1860. We would point out that Act is a Consolidation 
Act, and therefore all previous insolvency law was repealed and re- 
enacted. It is a well-known rule of law that in constructmg such 
Acts it is always assumed the L^slature did not intend to alter 
anything that it did not expressly amend, and that where the 
Consolidation Act varies the previous Acts, you must find out finom 
the Act in what it varies it ; but it is always understood that no 
greater alteration is made than what has been most clearly 
expressed. (Hanson, C. J. — ^The Act of 1860 was simply to amend 
the Consolidation Act) Yes ; the Consolidation Act bears the date 
of 1849. (GwTNNB, J.— I don't see how this applies to the case.) 
The learned Commissioner, to do him justice, appears, in his judg- 
ment, to have gone upon in re Thomas, LR., 2 £q. App., and to 
have quoted the doctrine of Lord Cairns that the deed itself is the 
contract between the parties, and all the Court had to do was to 
see the contract was carried out. That is, undoubtedly, good law. 
I may be insolvent, and make a specific agreement with my credi- 
tors to pay 13s. 4d; in the pound. They are bound by that agree- 
ment as I am.) Yes, if all agree. (Gwtnne, J. — If three-fourths 
agree.) There must be a cessio (ofiorvm, and the property must 
be divided rateably between the parties. (Gwtnne, J. — ^Then you 
say there is a moral deed, and the essentials of which they must 
fulfill If there be, I cannot find it in the law. Furthermore, you 
say this deed would not be binding 1), Not on the minority. It is 
not a deed under the Act. The deed can only affect the internal 
arrangements of estates, but cannot form the trust itsel£ We would 
point out that there is not much difference between the Acts of 
1860 and 1857-8, save that, if anything, the latter is stronger 
against the debtor. The Act of 1857-8 is almost an exact copy of 
the Bankruptcy Law Consolidation Act of 1849, with the exception 
of necessary substitution of the word "insolvency" for "bank- 
ruptcy." That Consolidation Act was, as we have already said, 
amended by the Act of 1860. The 165th clause of the Act of 
1857-8 is repeated in the Act of 1860, and by it there must be on 
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the part of the debtor an absolute ceiiu) honoruniy whether the 
estate be administered under deed of license, inspectorship, or 
diTiaioQ of the proeeeds by the trustees — 

Drew T. Collinit 6 Ex., 670 
Teae^ T. Taplar, 1 EL & BL, 521. 

These cases, the eflbct of which is stated at p. 627 of Robson's 
Bankruptcy, has goyemed all subsequent eases. (Gwtnhb, J. — 
Tou do not dispute that there was a eeuio honorum in this caseY) 
On the contrary, we admit it was most absolute. (Hanson, C. J.— - 
What I beUeve you contend is that there must be something more 
than a eeaio honoruit^ and that the property so included in the 
Msfia bomarum must be distributed and applied as if it had been 
from the first under insolyeney ?) Yes, that is our contention. We 
would call attention to the 185th section of Act I860, the 167th 
seetion of the Act of 1857-3, and the 228th section of the Bank- 
ruptcy Law Consolidation Act of 1849, aU of which will be found 
to be identical. In both the cases to which we hayeakeadyrefenred 
(Drew T. CMim and Telley y. Taylor)^ it will be found that it was 
decided that, though the matter was under deed, the estate must 
be distributed as if it had been under insolyeney — 

Ftkfo judgments in Drew y. Cottine^ of Chief Baron Pollook, 
Barons Aldebson and Pbatt. 

(GwTNNS, J. — ^This is a sort of a pri/ori argument on the agree- 
ment without looking at the words of the deed.) Perhaps so ; but 
as a large portion of the Commissioner's judgment is founded upon 
it, we haye felt it our duty to address ourselyes to it We would 
call attention to the judgment in TeUey y. Taykr. (Gwtnns, J. — 
Suppoee one creditor had a debt bearing interest by force of lew, 
and supposiB he is the only creditor in that position, would it- not 
be a monstrous ixyustice that three-fourths of other creditors, 
whose debts bore no interest, by force of law could compel him to 
come under a deed by which he would get no interest at all Y It is 
hardly possible to suppose the Legislature would do such a mon- 



Digitized by VjOOQ IC 



48 S. A. LAW REPORTS. 1875. 

ScTFEna CouKt. AasioirsD Estate ov P. Lmn k Co. Coimov Law. 

Btrous thing, although they do monstroiu things sometimes. But 
what does the deed provide f (1) That they shall pay all costs and 
charges; and (2) that out of the* residue they shall pay all debts 
in accordance with Division YL) And there is no cla\iae in the 
division that can bring it under the ActY (Gwykne, J. — ^Unless 
clause 171 in Division Y. is to be read in coi^imction with the 
clauses of Division YI.) And then we should be entitled to interest 
by reason of the very word ^ debts," on which the Commissioner 
founded his judgment for excluding interest. All deeds for the 
distribution of debtors' property are an act of quasi insolvency. 
The bankruptcy law from 13 Elizabeth down to 6 Geoige lY., 1825, 
makes no provision for payment of debts. Before the first Consoli- 
dation Act, 6 Geoige lY., passed in 1825, there was no provision 
for the payment of interest, the Lord Chancellor having, in the 
exercise of his prerogative, and seeing that justice was done, 
usually granted interest, though it is true that on one occasion 
Lord Eldon said he did not know how the practice had crept in — 

Bromley v. Goodier^ 1 Atkins, 75. 

(GwTNNE, J. — ^Thc aigument on the word "debt" is about as 
equally good as that on the word " surplus." Surplus means that 
which shall be left after twenty shillings in the pound, with interest, 
has been paid. The meaning of the word debt per ie is principal 
and interest ; surplus, the remainder after both has been satisfied.) 
Then we would call attention to 

Ex parte Champion, In re MilU and Swantton^ 3 Bro. R. 

by Eden, 435 
Ex parte Hankep, ibid, 503 
Ex parte Beeve, 9 Yes., jun., 588 
Gray v. Megraih, 30 L.T., N.S., 16 (the judgment of Lord 

Coleridge) 
Bateman v. Margeriton, 16 Bevan, 477 
Pearce v. Slocmbe, 3 Y. & C, 584. 

The learned Commissioner has taken too narrow a yieir of the 
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yyi^^ftjiing of tho word ** dfMT when he affirms that it only means 
** prinoipaly" and ezdudes ^ interest" There is one word in the 
Commissioner's judgm^mt which shows that he has not appre- 
hended the deed. The deed says that the assets shall be distributed 
aooording to Division YL, but His Honor, by his judgment, has 
construed the word ^distributed'' into "administered,** which is 
not nearly so strong a word. There is one other case to which we 
would call attention, 

Ex parte Spjt^ in re Joiqihi^ 1 DeGez, J. k S., 818, 

and there it was decided that creditora under JCIO catmot be paid 
in full, but must rank as other creditors. (Gwynnb, J. — ^The 
question of what is a debt is inapplicable until it is decided what 
the debtors are to do under Divisipn VL to distribute the estate.) 
We will call your Honor's attention to a Victorian < 



Meath v. ffamtharhe, 2 Webb, Wyatt, and A'Beckett. 

There isabo 

Ex parte OMim, 12 LT., N.&, 787. 

The deed points out what the debts were at the time it was made, 
and the distribution was to be as soon as possible ; whereas, in 
point of &ct, the distribution did not take place for some seven or 
eight years afterwards. There are several clauses in Part V. of the 
Act which have to be read with Part YI., and why should an excep- 
tion be made to this clause— 171 Y Supposing there had been a 
oo4ebtor, his interest would have stopped with the insolvency and 
from the time of executing the deed, and the co-debtor would be 
liable fixr all subsequent interest 

The AUonneif^kMral (Way, Q.O.y-The first point I shall take is 
that dauses 168 to 171 in Division Y. are not incorporated in 
Division YL at all, and that even if they be, they do not govern the 
case the Cknirt has to deddo, as they are for the benefit of the insol- 

D 
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vent Clause 168 oannot apply, as it refers simply to allowaQces to 
be granted the insolyent up to the date of his passing the last 
examination. Clause 169 oannot apply, as it also relates to 
allowances, and the remarks of the Lord Chancellor in 

Ex parte OMim, 12 LT., N.a, 787, and 34 L.J., 
Bankruptcy, 39, 

are as applicable to all the other clauses as they are to clause 169; 
and clause 170 is inapplicable, as it sets forth the things the insol- 
yent may retain so long as the whole do not exceed £30 in value ; 
and, as regards clause 171, its language shows it is inapplicable to 
Division Y I. As regards the word '* surplus," I would submit that 
it does not bear the arbitrary meaning put upon it by His Honor 
Mr. Justice Gwtnne, but should simply have its usual meaning* 
Division V I. makes the date of deed either that of the fiat, or the 
date of the petition for adjudication. Though there may be these 
two dates, it is generally the date of a4Judication that is adopted, 
and for this reason — ^when a creditor hears that his debtor has 
committed an act of bankruptcy, he files his petition, the defence 
is taken, the matter is contested, and the matter may be adjourned 
from time to time, so that considerable time may elapse between 
the date of the petition and that of adjudication. In England, 
before the recent amendment of the Bankruptcy Law, the a4judicar 
tion had reference not merely to the date of the fiat, but to the 
first act of insolvency committed by the debtor. I think the Court 
has no reason to strain the language of Division VL so as to make it 
say that the creditors are entitled to interest ; and I further think 
that the matter does not depend upon that I am bound to admit 
— as has been pointed out by my learned firiends — ^that finom the 
earliest times in bankruptcy, when a surplus has been handed over 
to the debtor, interest in some form or another has been secured to 
the creditors ; but I would point out that not only is Section 171 
inapplicable to Division TI. of the Act, but that moreover the 
distribution is to be made in a manner totally foreign to the section. 
The deed says that the estate shall be divided rateably among the 
creditors according to the amount of theur debts, and that must 
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mean the amount that the debts were at the execution of the deed. 
In the Statute of Henry YIIL, and Elizabeth, and, I believe, 
until the Statute of Anne, there were no provisions for discharging 
the debtor at all ; and though he might satisfy his creditors, and 
pay them twenty shillings in the pound, still, when he went before 
the Court, and applied for the surplus, it would not be granted to him, 
as the Court considered that the creditors had still a claim upon him 
for interest, which they could obtain by coming to the Court in a 
dicuitous manner. After a careful search of the Acts I have only 
been able to discover that the word ^ debt" means twenty shillings 
in the poimd of the amount due at the, time of adjudication ; and 
that, I venture to think, is established by Section 171. The next ques- 
tion I wish to bring before the Court is that Division VI. makes it 
imperative that the deed should give interest beyond twenty shillings 
in the poimd. As the deed does not do so, if it is to be brought under 
the operation of Division VI., it is a bad deed and invalid ; no order 
oould have been made upon it, and from the oixler there could be 
no appeal And I think the Court will also see that there is no 
necessity for such a provision in the deed. This deed is under a 
legislative enactment, which, while it secures the satisfaction of 
the creditor, gives the debtor no dischaige, and it would be 
altogether opposed to the principle of the insolvency law to make 
it compulsory that the debtor should satisfy the creditor, pay 
interest, and then not obtain a discharge. A very slight reference 
to bankruptcy legislation is necessary to dispose of the remark 
which has been flung out by His Honor Mr. Justice Gwykne — 
more, I think, for the purpose of eliciting argument than anything 
else— that it would be a monstrous thing that one creditor should 
be shut out finom obtaining interest on his debt. It is only ncces- 
sazy to keep one's self within the covers of this very Act to find 
that such a state of things can arise imder Division VL, part 2. 
The argument on the other side is that the whole principle of 
insolvency l^slation is that the estate shall be divided equally 
among the creditoni, having due regard to their incidents and 
interest ; but that is inaccurate, and is opposed to the case in 6 
Common Pleas, where it is decided that, for the purpose of satis- 
fying GreditorSy twenty shillings in the pound without interest is 

D 2 
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Buffioieiit^ and that interest is not * neoessaiy incident. What I 
would most strongly point out to yonr Honors is that this airange- 
ment does not free the debtor, and that there is a oontinning 
liability on his part, as the deed grants no dischaige, and, further, 
that the^diole machinery of the Act simply implies the payment of 
debts, and never anticipated a surplus at alL I fiuicy my learned 
firiends will not contend that satisfiMstion can go beyond twen^ 
shillings and interest Supposing a man made a deed by whi«sh 
forty shillings or eighty shillings would be secured to the creditors^ 
could they olaim the suiplusY It does not mean that because 
some of the creditors fiiil to come in under the deed that thenr 
diyidends are to go to the other creditors, but that the moneys 
that would have been absorbed in paying their dividends will 
go in liquidation of the dividends of others, and that whatever 
remains shall be the property of the debtor. And I submit it 
is dear that the amounts constituting the debts must be the 
amounts at the time the deed is executed, and not what 
they may be at any future time. If that were so, the validity <tf 
the deed would be a constantly changing event It would be in 
this way. There would be some debts carrying interest by f<nroe 
of law, and others, simple contract debts, that would receive the 
interest the law allowed. Now, such being the case, what would 
to^y make three-fourths of a given whole would be less than 
three-fourths to-morrow or the next day. It must, therefore, be 
perfectly dear that what is meant by con^position of the debt is 
paying twenty shillings in the pound on the debt and the interest 
it may be bearing at the time the deed is made — 

Ex parte WUmM, 2 LR., Ch. 795 ; 36 L J., Bank, 17. 

2 July— 

The AUome^eneral (Way^ Q'O.J in oontinuatimL — ^The 
cases dted by the other side can be divided into three 
dasses — (1) That under deeds for the payment of debts creditors 
are entitled to interest (2) That in bankruptcy creditors are 
entitled to interest (3) The strict construction put up<m the 
dauses providing arrangements between debtors and creditors • 
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under the Statute. Ai r^gaids the fint elen of caees, there is 
xeaUy yerj little difierenoe between ovnmlTes ^aad our leemed 
friendi; and the difierenoe ia thia, that whereaa my learned frienda 
Bay the creditor nraat get intereat on hia debt under any eiremn- 
atancea, I aay that he can only get it if it ia provided ftr in the 
tmat^eed— 

Fiaher on Mortgagee (2nd Ed.), 900, 901 
Lewin on Traata, 4th edit, 363, 364 
Pmree y. Sloeombe (ante), 

there reftned ta 

Baieman y. Margerimm (ante), 

cited by the other aide, ia no authority in tiua caae, aa the deed 
there contemplatea the payment of debta that may be due, which 
are not yet due, or may hereafter occur. It contemplated that 
amount for which the dividend ia to Jm paid ia not the amount at 
the time of making the deed, but the amount and intereat Jip to 
the time the diyidend ia paid the deed contemplatea no auch thing. 
It is true that a apedality debt may bear intereat — 

Tkoimp9on y. 2>ra9, 20 Beay., 52. 

(GwTNHE, J. — If I am owing a retail tradeaman JC50, finom the 
moment he giyea me notice in writing that, from a certain period 
he chaigea interest, from that moment the debt becomea one 
carrying intereat Would it not be ao in this easel) Atfirat,the 
usury laws were totally opposed to intereat At one time, if I 
may ao speak, the Common Law yery closely followed the scrip- 
tural injunction. On this point of the case there is really no 
dispute between the parties^ aa our argument commencea at the 
point from that at which the other aide ceaaes. 

I>rtw y. CMim (ante) 
Tedeg y. Taifior (ante), 
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cited with such confidence by my learned' friends, have no 
application to this case, as they arose out of a totally different 
state of the law. They have also been dissented from, and Lord 
Campbell, who gave judgment in the cases, has been overruled — 

Ex parte JHorgan— In re Woodhouse^ 11 W.R,, 316. 

It having been found by those decisions that the law was capable 
of an interpretation contrary to its spirit, both the Imperial and 
local Legislatiu*e8 took means to evade su<di a state of things, and 
clause 181 was the result of the attempt. That clause, as I take 
it, simply creates the machinery which shall regulate the rights of 
creditors brought into existence by the previous clauses. It in no 
way prescribes the mode of distributing the estate further than it 
says it shall be done as if it was under insolvency, and that has 
been ruled to mean the payment of twenty shillings in the pound 
without interest — 

Lord Westbuby's judgment ex parte Gibbius. 

That, I submit, brings us round to the question whether the deed 
is valid. I think it is obvious, both from Bankruptcy tmd Company 
Law, that the majority shall have power to bind the minority, and 
that in this case the limits of their power shall be the limitation 
imposed by Divii^ion VI. of the Statute. The question of the validity 
of the deed depends not upon whether the Act authorizes its pro- 
visions, but whether they are forbidden. If they were not for- 
bidden, then they are good — 

Bruce on the Doctrine of ultra vires^ 38, 40. 

(Haksok, C.J. — If this deed professes to bind the dissenting 
creditors, it must be shown that such a power is conferred to it) 
It has such a power. The whole estate is vested in trustees, and 
they have therefore the power to deal with the whole of the 
creditors, whether they assent or dissent to the instrument, and 
they are bound by the deed until the same shall be set aside, and 
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the debtor shall haye power to deal with thesaiplua. (OwTNKKy J. 
— ^If a ipan binds himself to take twenty shillings in the pound 
without interest, is not that a oompoutionY It is less than the law 
would give him, as the law aUows interest Beyond being a compo- 
sition^ it has this yioe— it foroos persons to accept it nolem wdem. 
(Hanson, G.J. — ^That yice is inherent to the insolvency law.) 
There is nothing in the law to prevent saeh a principle, and ther»- 
tofte it is for the other side to show that it is forbidden. The 
whole subject is exhausted in Division YL of the Act, and the 
limitation there is that you pay twenty shillings in the pound 
without interest, and that the minority can Hnd the minmty, and 
that the dissentient crediton are bound by the acts of the assent- 
ing creditors. (Hakson, C. J. — ^If this deed had been for a com- 
position of fifteen shillings in the pound — ^which appears to be 
conceded would be an invalid deed-:- would the Commissioner have 
the power to set it aside, or must he refuse to act upon itf) He 
must revise to deal with it. In the cases cited by the other side, 
of which the side-note made it appear that crediton could get 
interest, interest was simply given because it was part ol the 
contnict Then it has always been suj^KMcd that a mortgage 
obtained interest ; but the case of 

Thompson v. Drew (ante), 

shows that he can be debarred fixim that when it appears that the 
contract has no clause giving interest. Lastly, as regards the 
Yictcnrian case cited by Mr Mann — 

Eeath v. Eawthame, 2 Webb, Wyatt, and A'Beckett, 87, 

that is inapplicable, owing to the Victorian and the South Austra- 
lian bankruptcy laws not being the same. 

/. W, Downer, on the same side. — Section 181 merely afibcts 
the rights of creditors, inter te, and has nothing to do with 
debtors— 

* 

Vide opinions of Lords CampbeUi and Wesxbubt (ante). 
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Sections 188 and 189 show how appropriation of an estate is to be 
managed. Division YL exhausts the matter in the payment of 
twenty shillings in the pound, without interest Section 190 even 
contemplates the impossibility of twenty shillings in the pound 
being paid — 



Shelford on Bankruptcy, 623. 

Cur. ad. vuU. : 

7 July— 

J. W. IkwMT^ in continuation. — ^Two classes of cases have 
been cited by the other side, the first showing that creditors 
are entitled to interest upon estates under the Act, and 
the other that they are also entitled to interest under trust- 
deeds altogether apart from the Insolyency Act As has been 
pointed out by the Chief Justice during the course of the' argu- 
ment, the Act contains certain provisions altogether inconsistent 
with the general policy 9f insolvency, inasmuch as it assumes 
that all creditors shall be paid twenty shillings in the pound on 
the amount of their claims at the time of the insolvency, without 
regard to any question of interest, and also that the rules applicable 
to trust-deeds are not applicable to cases of insolvency. The 
decisions given under the Act of Elizabeth and subsequent Statutes 
give the creditors interest; but then those were decisions upon 
particular provisions of the Statutes — 

Yiit judgment of Lord Chancellor Habdwicke, 
Bromley v. Goodier (ante), 

That decision was founded upon the improbability of the Legisla- 
ture having intended the bankrdpt to have the surplus, after pay- 
ment of his debts, handed over to him, and he be left liable to 
have the interest of those debts recovered from him by separate 
actions. The case also refers to the Statute of Anne^ The cases 
in re Champion, in re Hankey, apd in re Reed merely follow the 
case of Bromley v. Goodier; and there had been, when they were 
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decided, no alteration in the law. All the other cases cited were 
under deeds 

Baieman ▼. MargerUon (ante), 

was nnder a deed, not under the Act, to pay twenty shillings in the 
pound, and the trustees allowed a speciality creditor interest on his 
daim. The other creditors objected on the ground that they were 
pro rata entitled to interest Held — ^That interest stopped with the 
date of the deed and did not continue, but that claims bearing 
interest before that date would continue to receive the same. The 
case, instead of being an authority for the other side, was simply 
one as against the general policy and scope of the insoWeucy law, as 
by that decision, before twenty shillings in the pound was paid, the 
creditor would receiye his interest out of the corpus. If that were so, 
the decision would simply be a declaration that the general policy 
and scope of this law is unfair and unjust. (Hanson, C.J. — Hardly 
that, but that it did not apply to a composition deed imder the 
authority of the bankruptcy law.) The Victorian case. Heath y. 
Hawthorne^ was decided under a law which expressly gave interest, 
and, considering that was the case, it was surprising that the case 
was argued, and not surprising that the argument was not pressed 
with any force — 

Ex parte Spyer (ante)^ 

brought before the Coiut owing to an arrangement imder the deed 
by which creditors under XI were to have their claims settled in 
fulL The decision in that case was that the power was one that 
the trustees could exercise or not as they pleased; that it was 
inconsistent with the scope of the whole provisions of the deed, 
and, therefore, might be rejected ; and that, being a power repug- 
nant to their duty, one which they had no right to exercise. In 
strictly construing the provisions of an Act, one of the means 
that a Court adopts to obtain that object is to endeavour to find 
out the mischief they endeavoured to remedy — 

Videihe remarks of Lord Westbubt in re Mew and 
Thorn, 31 UT., Bankruptcy, 687« 
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Bj parity of reason, from the remaiks just quoted it must be 
obvious that the Act of 1860 must have proceeded from some 
motive. If satisfied with the existing state of things, it would 
have been unnecessary for the Legislature to make any/resh pro- 
visions on the subject ; yet the result of the argument of Mr. 
Ifiglthy is that the effect of the Act of 1861 is in no way to vary 
the Act of 1857-8, because he says under both there must be a 
ee99io banor^im and a complete distribution of the estate of the 
debtor among his creditors ; and that imder both the principles of 
bankruptcy apply to the distribution, despite the &ct that there 
are broader words in the Act itself; and that the Act creates an 
entirely new code as regards arrangement deeds. The cases cited 
by the other side— 

Drew V. Collins, 6 Ex., 670, 

Tetley v. Taylor, 1 El. and Bl., 621, 

show how strict a construction the Exchequer Chamber put upon 
the provisions of the Act of 1849; and those decisions, no doubt, 
caused the Acts of 1860 and 1861, and the insertion of the pro- 
visions of Division YI. in the latter Act It would seem from 
Division VI. that the assignment of the whole of the debtor^s OBtate 
is still necessary, though it was probably the intention of the 
Legislature not to make a complete assignment of everything. If 
the argument of Mr. Ingl^yis accepted, then the words in Section 
1 79 " upon the trusts and for the piu'poscs as in the deed declared," 
and the words in Section 180 *' subject to the jiuisdiction of the 
Court of Insolvency, except where the contrary shall be declared 
by the Act or the deed," will be absolutely meaningless, neither 
can their limited sense be accepted. Now, as regards ** surplus,** 
there is no provision for that in Division YI. at all, and the clauses 
in that division are absolutely inconsistent with their being any- 
thing over twenty shillings in the pound realized on any estate. 
That is the effect of Sections 187 to 189, and they clearly refer to 
something less than twenty shillings in the pound. If there was, 
this anomaly would arise that the trustees would have to divide 
the residue of the money among the creditors who had as- 
sented in a manner altogether out of proportion to their debts, 
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and the interest upon them. It is quite plain that these sections 
had in view something under twenty shillings in the pound, 
and never intended such an absurdity as to give the creditors a 
bonus utterly without regard to the amount of their debts. 
Then the Act requiring a complete assignment by the debtor, and 
requiring creditors to be paid up to twenty shillings in the pound, 
but there being no provision directing what shall be done with a 
surplus unless Section 171 can be incorporated with Division Y I. of 
the Act, the question arises, is it so incorporated 1 The only way 
in which it could be would be in conjunction with Section 181 ; 
and when the latter clause is examined it will be found that it has 
no reference to debtors whatever, but simply to creditors, and that 
it defines the relative rights of creditors. Throughout the Act, 
the word ^' debts" has one inflexible meaning — the amount due at 
the date of the petition. Except the one clause admitting the 
proof of interest up to the date of the petition, there is no 
provision whatever for interest. Indeed, the whole division is 
finuned not for the benefit of the creditor, but of the insolvent, 
proving a ready means whereby he can get his surplus, and savmg 
him from having to file a bill in equity. And no reading can make 
''debt" include ''principal and interest," for this reason, that, in 
the Act, " interest" is the opposite to '' debt," and it will not be 
considered ad ultra-refined alignment to say that because the word 
" debt" bears one meaning in one part of the Act, it must bear the 
same throughout all its provisions. The decision of this Court in 
the Talisker Mining Case proceeded upon the meaning of a word 
broad enough to include particular property stated to be excluded — 

Vide remarks of Mr. Justice Gwynne, while in Equity, 
6 &A.L.R, 98. 

(GwTNNS, J. — Even if you eliminate Section 171, debt, in its 
limited sense, would include interest, because then it would be the 
principal with its accumulated interest up to the date of petition.) 
But even then, the interest is not a debt. If Section 171 were not 
in the Act, we understand yoiu* Honor to consider that " debt" 
would have the meaning for which we contend ] (Gwynne, J.-— 
It seems so to me.) It is plain that Division VI. contains no pro* 
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yiaion in regard to a surplus, and the question therefore narrows 
itself down to this — Can Section 171 be incoiporated in this deedl 
This deed must be either good or bad. If the deed be good, then 
the creditorsare not entitled to interest If the deed be bad, then 
the creditors are not '^titled to interest If the deed be bad, then 
the Court has no jurisdiction, and the matter therefore comes back 
to the question — ^What is the meaning of the deedl Etcu if it be 
bad the creditors would be bound by it, as they have assented to 
it — ^taken diyidends under it; and that would be an estoppel 
Clause 171 cannot be included in this deed. In the first place it 
cannot be included, for there is the subsequent provision as to the 
surplus. The parties to the deed did not intend to introduce it, 
because if so the j would have either expressed their intention or 
remained silent altogether on the sulrject If they had so intended 
they would not have put provisions in the deed providing for 
something completely inconsistent with clause 171. That there 
could bo two constructions of the deed would be an absurdity 
which wo venture to think the Court would be reluctant to adopt 
The Court has nothing to do with the effect of ordinary trust deeds, 
as under our Act the deed, and the deed alone, must be taken as 
the contract binding upon the parties, and to be administered by 
the Court. (Gwtnne, J. — Suppose a person having a debt of 
£5,000 refused to come in and sign, or to commit himself by a 
writing to sign, what is to be done with the £5,000 1 Suppose, as 
in this case, there had been sufficient to pay twenty shillings' in the 
pound and pay a surplus, would this £5,000 form part of the 
surplus % How would you act % Would you sigae that this £5,000 
should be paid over to the assignees X) It is not necessary for us 
to argue that point ; but it would bo necessary for the other side 
to aigue that it should be divided among the other creditors. 

Infflehy^ in reply.— If I understand the ai*gument of the other side 
it ranks imder two heads — ^first, that they have to satisfy the Court 
that in Division YL, Section 171 is not necessarily included ; and 
second, having satisfied the Court that such is the case, that they 
have next to contend that by the deed they have made a different 
distribution than that indicated in Section 171. i/ri Jhwntr has 
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■aid, the means by which a Court finds out why an Act is altered 
is by endeavouring to discover the reason that prompted the Legis- 
lature to make the change, and he has ventured to assert that the 
intention was to change the principle of the Act. On that I join 
issue. The Act previously in force had been found to make the 
working of an estate under the control of the Court a veiy costly 
matter. And further, it strung the matter up for three months 
before the trustees know what could be done with the estate, and 
at the end of the period the whole of the proceedings might be 
upset It was found in a countiy like South Australia, possessing 
so laige a tract of tenritory, that it was very difficult to bring 
insolvents up to town to get released from their debt, and it was 
felt that some more facile remedy must be afforded them than 
what they obtained under the Act of 1857-8. The attempt to 
draw an analogy between our Act of 1860 and the English Act of 
1861 most evidently failed on the grounds of chronology, also on the 
score of similarity. That the Act of 1860 was but meant to 
simplify the machinery of the Insolvent Court, and to give persons 
living in the outskirts of the colony more facile means of being 
relieved from debt, will, I think, be clear to all who examine the 
dauses under which a deed of assignment can be made. The Act 
never proposed to alter the principle of the law. 

Hanson, C.J. — No doubt the scheme of distribution under 
Division VI. involves the importation of clause 171, then I think 
we shouldn't hold that the deed was bad. It appears to me that 
the two questions are — 1, whether they have any liberty to provide 
for the apportionment of the estate in any other manner than if 
under insolvency; and 2, if they have, whether they have done it 
by the deed. 

GwTNNB, J. — ^What has struck me-rand it is forcibly supported 
by Drew v. Collhu and TeUey v. Tiiylor-^is this : — If I hold an 
overdue biU of exchange, that is an instrument carrying interest 
That is my daiut and my right before I enter into this arrange- 
ment By signing this deed I bind myself to receive less than my 
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legfd righto, and how can this be distinguished from a composition 
deed) 



Hanson, G.J. — ^Though I may oome to that view of the matter, 
I have not jet arrived at it 

Cvr. ad, vuU. 

18 August — 

Judgment herein was now delivered as follows: — 

Hanson, C. J. — This case comes before us by way of appeal 
from an order' of His Honor the Commissioner of Insol- 
vency, dismissing the petition of the Bank of South Aus- 
tralia for pa^'ment of interest pro rata upon the debt due 
to them, so far as the asseto in the hands of the trustees 
might extend; and two questions are involved in ito decision 
— 1st, Whether the Insolvent Act of 1860 authorizes the execution 
of a deed of assignment which provides for the disposal of any 
part of the estate of a debtor in any other manner than that 
prescribed with regard to the estate of an insolvent; and, 2nd, 
Whether the construction put upon this deed by the lea^med Com- 
missioner can be supported. The Insolvent Act of 1857-8, so fu 
as related to arrangemento by deed, was modelled upon the English 
Bankruptcy Act of 12 and 13 Victoria; but the Act of i860 
contains some entirely new provisions. Section 165 of the Act of 
1857-8, which answers to Section 224 of the English Act, has been 
replaced by Section 172 of the Act of 1860, and a new section — 
180 — ^has been introduced The cases, therefore, of CoUim y. 
Drew^ and of Tetley v. Taylor, which were relied upon by the 
appellants, have only an indirect bearing upon the present question 
which must be decided entirely by a consideration of the effect of 
the provisions of the Act itself. The nature of the deed which 
the Act of 1860 sanctions is explained iu the 172nd section. It is 
to be the act of the debtor, to contain certain particulazB, to be 
executed and attested in the prescribed manner, and it is to convey 
to trustees the estate and effecto of the debtor for the benefit of 
his creditors ; and then, if executed by a certain proportion of the 
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crcditon, within a spocificd period, it is to bo valid and binding 
npon non-assenting creditors. The permission given in Section 174 
to except certain articles of the valne of £30 from the schedule 
shows that, with this exception, the whole of the estate and effects 
must be included, so that there must be a complete ce$tio (onortun, 
and a deed which professed to except from its operation any port 
of the assignor's estate beyond the £30 would have no validity 
under the Act And as the assignment is for the benefit of the 
creditors, this would pritna facie imply that all the estate assigned 
for that purpose was to bo so applied Taken by itself, therefore. 
Section 172 would have practically the same effect that was given 
to Section 224 of the English Bankruptcy Act in the coses to which 
I have referred; and taken in connection with Section 181, which 
is substantially identical with Section 228 of the same English Act, 
it would require that the whole estate should be distributed among 
the creditors, in manner prescribed in relation to debtors who have 
been adjudicated insolvent, until their debts were fully satisfied. 
It was argued, however, that the language of Section 180 showed 
that this could not be the intention of the Legislature ; that the 
words ** except when the contrary shall be declared or provided for 
by this Act or l^. the deed," show that it was intended to allow a 
greater latitude of arrangement, and to give to three-fourths of the 
creditors the power of assenting to a deed which should bind the 
non-assenting minority, although it provided for the application of 
the estate in a manner different, in some particulars, from that 
prescribed in relation to the estates of insolvents. And I am, 
though scnnewhat doubtfully, inclined to adopt that opinion. I 
think we are bound to give some effect to the words in question, 
and I cannot put any other meaning upon them but this. But, 
though I think that these words authorize a certain departure from 
the provisions of the Act, it would always be a question whether 
any particular arrangement was within the scope of such authority; 
and, in deciding that question, nothing, as it appears to me, could 
be sanctioned which affected the fundamental character of the 
deed — ^that it was to be a cessio bonorum for the benefit of creditors. 
We are thus brought to a consideration of the second question — 
what is the proper construction of the deedl Does it wairantthe 
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oonduflion which His Honor the Commissioner has drawn from its 
language! The language of the deed, so far as material, after 
conveying the estate and effects of the debtors to trustees, is--*! 
cite from the judgment of His Honor — ^^to the intent that the 
said real and personal estate shall * * * beheld l^ 
the said trustees by virtue hereof, subject to the provisions of the 
Insolvent Act, 1860, with respect to arrangements between debtors 
and their creditors by deed « « « and to the further 
intent that they, the said (debtors) shall be freed and dischaiged 
from all the debts of their creditors « « « and after 
full payment of all such costs, charges, and expenses as aforesaid, 
it shall be lawfrd for them (the trustees) to apply and apportion 
the residue of the said moneys in manner directed in Division VI. 
of the Insolvent Act relating to arrangements by deed between 
debtors and their creditors. And, after payment of such debts, 
costs, charges, and expenses as aforesaid, it shall be lawful for the 
trustees to pay the surplus (if any) to the debtors." The words of 
the deed upon which the argument turned were ^after payment of 
such debts /' and it was argued that both by the deed and the 
Insolvent Act the word ** debts" was used so as to exdude interest 
Beference was made to Section 171, where the distinction between 
debts and interest is pointedly drawn ; and it was urged that the 
requirement that there shall be a schedule containing the names of 
the creditors, and the amounts (i,e,, the debts) due to each of 
them, shows that these debts were considered as fixed at the time 
of the execution of the deed, and incapable of any addition by 
reason of the accruing of interest, and that the deed does contain 
such a schedule, defining the amounts due to the separate creditors, 
which amounts are the debts referred to in the passage cited. 
And His Honor the Commissioner draws a further argument from 
the circumstance that the deed contains a provision that the debtors 
should bo released from their debts — ^that is, from the amounts 
which they owed at the time of the execution of the deed, either 
as defined by the schedule, or proved in the manner provided for 
by the Act I quite agree that the effect of the execution of a 
deed under the arrangement clauses is to fix the amount of the 
debt with reference to the then existing state of account between 
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the debtor and creditor, and, as between creditors, to place those 
whose debts do and those whose debts do not bear interest upon a 
footing of equality in respect of dividends until the whole amount 
due at the time of such execution has been satisfied. And, further, 
the deed does provide for a release of the debtors from all the debts 
owing by them. Nevertheless, there is nothing in these circum- 
stances which, in my view, could authorize us to narrow the 
meaning of the word *' debts" in the passage in question so as to 
exclude their legal incidents — ^those incidents which, if I may use 
the 'expression — are appurtenant to them, whether by virtue of 
their quality, or by virtue of the contract under which they arose. 
And I confess myself unable to agree with the reasoning of the 
learned Commissioner as to the effect of the provision for a release 
of the debtors. I should, indeed, be disposed to draw the very 
opposite conclusion from that circumstance. The debtors assign 
their property in consideration of the release, and the creditors 
grant the release in consideration of the assignment. The two are 
correlative, and, therefore, the benefit of the assignment to the 
creditors should be co-extensive with the benefit of the release to 
the debtors. But what the creditors release are the debts, with 
their incidents — ^the right to carry interest among others ; and, 
consequently, what they ought to receive is satisfaction for their 
debts, with the incidents, if the estate of the debtors will extend 
so far. And it must be remembered that, though the debtjps are 
released, the debts are not extinguished. The debtors are free, but 
only because the creditors have agreed to accept an assignment of 
their estate in lieu of a right of taking proceedings against them 
personally. But for the provisions of the Insolvent Act, debts 
carrying interest would have continued to do so during the course 
of the winding up ; but those provisions, though they suspend, do 
not destroy the right to interest. That, according to the Act, 
subsists as a claim against the estate if any surplus remains after 
satisfying the debts which are proved. The fact, therefore, that 
the deed contains a release, confirms in my mind the inference that 
the word ^' debts" must be so interpreted as to include interest. 
The case was argued before us on the part of the respondents as 
though the words in the deed '' such debts" had been equivalent to 
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**tweaty shillings in the ponnd," or as though they implied a 
distinction between principal and interest, and limited the amount 
to be paid by the trustees to the former. But these words do not 
seem to me upon principle to be susceptible of any such construc- 
tion. And the case of Batetnan t. Mai-gerUony which was not cited 
before His Honor the Commissioner is an express authority in 
support of the view I have taken, for that proceeded entirely upon 
the construction to be put upon the word '^ debts." Even, how- 
ever,- if I could assume that the words ''such debts" were 
ambiguous, and capable of bearing the meaning which the learned 
Commissioner has attributed to them, or that they prinui Joxm 
might bear such a meaning, we should still have to look to the 
whole sentence for the purpose of ascertaining what construction 
they were to receive, for it would be contrary to principle to isolate 
particular words, and draw a conclusion from their individual force 
apart from their relation to the whole passage in which they are 
found. The words of the deed are, '' to apply and apportion the 
residue of such moneys in manner directed in Division VI. of the 
Insolvent Act * * * and, after payment of such 
debts, costs, charges, and expenses," ^, to distribute the surplus 
among the assignors. The primaiy duty of the trustees, conse- 
quently, is to apply and apportion the moneys produced by the 
estate of the debtors in manner directed in Division YL of the 
Insolvent Act Upon referring to that division, we do not find 
any express direction as to the application and the apportionment 
of the estate ; but in Section 180 it is provided that the cceditom 
shall ''have the benefit ^ * ^ of all the provisions 
of the Act in the same or the like manner as if the debtor had 
been adjudged insolvent /' and one of the provisions of the Act is 
that interest shall be paid to the creditor before any surplus is 
handed over to the insolvent. It is true that the words I have 
just cited from Section 180 are qualified by the phrase ''except 
when the contraiy is dedaied or provided for by * 

* * the deed,*" but it is assuming the very point in dispute 
to aigue that the words " after payment of such debts" amount to 
such a contrary declaration, for the whole provisions of the deed 
must be read together, and if there is any apparent discrepancy 
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between different dauaesy then, aooarding to the well-known role of 
oonstmotion, it would be the latter part that would be qualified 
and reetrained bjr the former. It appears to me, howerer, that 
there is no such discrepancy; that the words '^payment of such 
debts," read with the context, would mean such a payment as the 
creditor would be entitled to receive under the Act — such a pay- 
ment as would result from the due apportionment and application 
of the moneys in such a mann^ as that the creditors might haye 
all the benefits to which they would be entitled under any of the 
proYiaions of the Act The appeal, therefore, must be allowed. 

GwTNHS, J. — I hardly think it necessaiy to say that I concur in 
the judgment that has just been given. During the course of the 
aignments on the case I expressed my opinion so strongly, that it 
is unnecessaiy I should repeat it again ; but I must say that I am 
glad to find that my learned colleague, the Chief Justice, has now 
come round to the view which I then expressed. This was a 
matter that is yery rare, and somewhat unusual in any part of the 
world ; for the estate not only pud twenty shillings in the pound, but 
leftlilaxge surplus. At the time the deed of assignment was made, it 
is dear that the fiict of there being a surplus at all was not antid- 
patedy and this is not surprising, as it is a most unusual circum- 
stance, as fiu: as New Holland is concerned It must bo said that 
the language of the deed is ambiguous, and that being so, the 
general law must prevail; and the general law of insolvency is 
that interest js to be paid on all debts carrying interest The Act 
says the creditors under such a deed as the present shall have all 
Ihe benefits, and be subject to the same regulations as if the case 
proceeded under insolvency, except when the deed expresdy pro- 
vided to the contrary ; and as the law is not clearly departed from 
by the deed, though its somewhat ambiguous expression gave scope 
for a very pertinacious argument on the part of the learned 
AUomey-Generaly I am bound to hold that there is nothing which 
would justify me in a departure from the principles of the general 
law of insolvency. But, supposing that the deed did justify such 
a course, I should, notwithstanding the cases that have been cited, 
entertain very grave doubts as to the soundness of the propomtion, 

B 2 
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and I should be disposed to think it invalidated the deed. It is 
admitted that, under either view of the case, ihere must be aeeciio 
(ononniiy and how can that be done when a person fidls to sunender 
a Jaige portion of his property, and hold it back for his own bene- 
fit! If this mattw goes further, I reserve to myself the right to 
give a more elaborate exposition of my views in writing. 

Appeal aUmfed, 
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STOMAOS RECEIPT.^Ori§r mid DUpotUiot^^Vdivmy^ F oti em om 
iMsoIwmiey', 

Tkt delivery of a etorage reeeipf, etanding in the name of ikepereon 
defivering and frawferring each receipt^ doee noi operate a$ a 
ddieery of poeeeeeion, eoaeio take ike goode.oni of ike order and 
diepoeiiion of ike pereon in wkoee name ikey eland^ nnleeeprw^ he 
given of a general entiom on the part of purehaeere of fneh goode 
to ailow the eame etUl to remain in enck warekouee in the naate iff 
tke vendor after completion of eale, 

T%e plainiiff eold to A certain goode, receiving in pagmeni tkree 
hiUe ef exdiange, pagahle ai different daiee, 

Tke goode were delivered to a warekoneeman on A*e aeeouni^ OMd a 
eiorage receipt fbrmarded to kim. 

before tke Jtret hill hecame due, tke plaintiffk renewed iame ai A*e 
reqneet, ke endoreing to tkem tke etorage receipt ae eeeuriig ; 
and tke eecond hUl woe aleo renewed hrfore maturitg, and tke 
etorage receipt keld ae eecnrUgfor tkat hill aleo. 

Before ike tkird hill hecame due, ikepleintiffe agreed, at A^erequeet, 
to take hack tke goode, and retire tke hiiU wkick had been endoretd 
hg ihem to their honkere ; and the plainiiffe aecordinglg inetrmeted 
their hankere to paee ike anumni </ tkehille to ikeir dehit wiikont 
preeentmeni, hut tke hille tkemeelvee were not returned to A, 

On action hg ike plaintiff^ againet ike trutieee if A*e eetate, under 
a deed made under Dicieion JT. of tke Inedvait AH, 186(V for 
tke value of ike corneaeke, 

Hdd— per 'BAvaov, C.J., and Stow, J.-^Tkat the delieerg of 
tke etorage receipt woe not a delieerg of tke goode, hut tkat tke 
retirement of tke hill hg the plainiiffk wot euek a pagmeni ae to 
eatiefjf ike Statute of Fraude. 

Tkat ike goode were in tke order and diepoeition of A, 

Veit QWYvmt, J.^Tkat tke retirement of tke hille hg ike plaintiffs 
waea retirement on ikeir own account, and neceesarg to enable them 
to carrg out tkeir agreement witk A, hut tkat A wat not released 
firom kie UahUitiee on ike hille, and tkat euck recrement did not 
amount to payment wUMn Ufeaning of the Statute, 

Bulb nisi calling upon the plaintiffs to show cause why the verdict 
should not be set aside, and (1) a nonsuit entered on the ground 
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that there was no contract to satisfy the Statute of FraudSy or (2) 
why a new trial should not be granted on the grounds (1) That 
the Terdict was against the weight of eyidencey (2) Misdirection. 

The action was trover. 

The plaintiffs sold to one Allen certain comsacks, receiving in 
payment three bills of exchange, payable at different dates. The 
comsacks were delivered by the plaintiffs to a warehouseman on 
Allen's account, and a delivery-order handed to Allen in respect of 
the goods. 

Before the first bill became due, it was, at Allen's request, 
renewed by the plaintiffs, they receiving as security the deliveiy- 
order endorsed by Allen. 

The second bill was renewed upon similar terms ; and, before the 
third biU became due, Allen verbally agreed with the phmtiJOfo to 
re-sell to them the comsacks on their taking up the bills ; and the 
plainti£b accordingly instructed their bankers, to whom the bills 
had been endorsed, to pass the amount to their debits without 
presentment. 

On motion for the rule^ the following cases and authorities were 
cited: — 

Farina v. H<me, 16 L.J., Ex. 73 

Exley V. Inglit, L.R., 3 Ex., 247 

Nmes V. Carter, L.R, 1 P.C. C, 342 

Ex parte Blackbum in re CheeadHmmgh, L.R, 12 Ex., 363 

Smith's L.C., 21 

Insolvency Act, 1860, sec. 32 

Towig V. FUtcher^ 14 F. & R, 1081 

FeUy V. CwJee, L.R, 6 Q.B., 790 

Knoudes v. Hartfall, 5 R ds A., 134 

Griffiths and Holmes on Bankruptcy, 460. 

Tktykipp now moved that the role be made afawlute. 
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The AUomey-OeneralfWa^f Q'C.) — ^The first question in showing 
cause against the rale with which I have to deal is, I think, this — 
whether or not the Statata of Frauds was satisfied. The Statute 
will not be satisfied by a mere deUyeiy — 

Farina t. Eolnu, 16 L.J., Ex., 73. 

Something must be done in pursuance of the arrangement to take 
a case out of the Statute of Frauds — 

Walher r. ITnaey, 16 IC. & W., 302. 

If two parties meet and agree to a sale, and the purchase-money 
be paid over, that satisfies the Statute. If a third party be pre- 
sent, and the vendor directs the purchase-money to be paid to the 
third person, and it be so paid over, then the Statute is satisfied. 
It is not necessary that the purchase-money should be immediately 
paid into the hand of the vendor, nor direct to the third party. 
So long as it reaches their hands, the mediums may be infinite. 
(GwTNNE, J. — ^The test is, suppose an action were now brought 
upon these bills, what defence would Allen havel) The good 
defence that he had sold the goods in consideration of the bilk 
being retired. (Stow, J. — Suppose the action were brought by 
the Banki) He could plead payment The Bank held the bills 
for the Messrs. Murray, and the arrangement was that they were 
to be retired. They were retired, and that ended his liability. 
(GwYNNE, J. — ^Only as between the Bank and the Messrs. Murray.) 
(Stow, J. — ^All I think the juiy were entitled to infer from the 
evidence was that the Messrs. Murray, at the request of Allen, 
performed an operation which ought to have been done by the 
latter.) (GwTNNE, J. — I should be of the same opinion if the bills 
had been handed to AUen. Murray's were liable for the bills, they 
having been discounted by their bankers.) (Stow, J. — Yes, on 
this condition, that they had been presented, and dishonoiured.) 
(Hanson, C.J. — If, on examination, Mr. Gordon had said — ^' Yes, 
it is true that we made such an arrangement, and we did retire the 
bills ; our money went to satisfy the Bank/' then he could not sue.) 
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(GwTxrvE, J. — It appears to me there was nothing subsequent to 
the agreement Bes inter cdia acta.) I would point out that it is 
a mere accident that Messrs. Murray's name came on the bill. 
(GwTNNE, J. — ^The question is — Did that arrangement involve a 
payment 1 In my opinion, it did not) Could anybody contend 
that Allen's debt was not extinguished 1 The next question is — 
Were the goods in the order and disposition of Allen 1 And with 
that, to a great extent, is mixed up the question of reputed owner- 
ship. If there had been a lien, then the goods could not have 
been in the possession of Allen. (Gwtnne, J, — I always thought 
lien implied possession.) It may be a constructive possession. A 
bill of lading only gives constructive possession. (Gwtnne, J. — 
But it passes the property.) It may be endorsed so as to pass the 
property, but, for the purposes of merely creating a pledge, it is 
merely constructive. It is not necessary there should be an actual 
manual possession. (Gwynne, J. — But he has it in his power to 
take possession just the same as if he had the key of a warehouse. 
What you mean, is, that it was not in his physical apprehension.) 
As your Honor pleases. I submit that the cases, as regards the 
creation of a pledge, have not been touched by the decision in 
Farina v. Holme — 

Folkard on Pledges, 13 
Story on Bailments. 

(GwTNNE, J. — ^Then, if what you have quoted be the case, Murray 
should have gone to Main, and be attorned) No, it only shows 
the means for doing it — 

Gi^eening v. ClarJce, 4 B. k C, 316. 

There is the case — 

Lwm V. Dorrien, I Moore 29, 7 Taunt, 278. 

(Stow, J. — ^That was overruled by Farijia v. ffome^ vide Benja^ 
min on Sales.) Not actually. There is a great conflict between 
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these two cases. Farina y. Home applied to the Factors Act. 
The present case, as I have said, involves the qnestion of reputed 
ownership. (Stow, J. — That point may have been submitted to the 
Court during the trial, but was never presented to the jury. I 
withdrew everything concerning that from their coDsideration. I 
think the point is this — Did the evidence take the arrangement 
out of the Statute of Frauds) If yes, then no nonsuit; if no, 
then a nonsuit, unless the Court be of opinion that there was a 
pledge — ^thena new trial. If the Coiut holds that there was a 
pledge, then whether it was in the possession and reputed owner- 
ship of Allen.) Very slight evidence is sufficient to take the case 
out of the reputed ownership. If a thing is in the possession of a 
person, he is taken to be the reputed owner, tuiless evidence to the 
contrary be given. Very slight evidence is required. Chief Baron 
PoLLOOK said in a case that the doctrine of reputed ownership had 
gone out of fiaishion for the last forty years ; and, in the opinion of 
Vice-chancellor Knight Bruce, it has really done more injustice 
than would have been brought about by the evil the doctrine 
mtended to remedy. Very slight evidence to refute the doctrine 
of ownership by possession is required in the case of a tradesman 
letting out pianofortes or furniture on hiire. So, also, when goods 
are in course of manufacture, veiy slight evidence is necessary to 
show that it is the custom of trade to pay part of the price before 
the goods are actually delivered ; and very slight evidence is 
reqtiired, also, to prove even the custom of leaving the goods in the 
hands of the vendor, though the price has been paid, to rebut the 
presumption that because the goods are in the hands of the vendor 
he must be the reputed o\^7ier. Now, in this case, the evidence as 
to custom is unrebutted ; and surely, when it has been shown that 
it is the custom of trade here to deal with these warehouse receipts, 
and to pass them from hand to hand by endorsement, without 
notice to the warehousekeeper, the presumption that the reputed 
ownership remains in the origmal depositor must be rebutted. As 
regards the custom of the trade, the evidence was all one way, and 
in my favour. And I submit the question of reputed ownership ia 
one entirely for the jury. It is a question of fact, and cannot be 
made a question of law] and what Mr. Justice Stow said at the 
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trial was nothing more tlian the strong opinion which any Judge is 
entitled to hold upon any question of fact that comes before him. 
The only result of the expression of that strong opinion was that 
it put the plaintiff to a greater difficulty in obtaining a yerdict 
than he otherwise would have had. (Stow, J. — ^My impression 
was, and is, that there was no proof of the prevalence of the cus- 
tom or usage of trade as set up by you.) (GwTHHBy J. — ^But^ under 
the Bankruptcy Law, possession involves a question of fact and of 
law, combined. If I send my watch to be repaired, and the watch- 
maker becomes bankrupt or insolvent, the assignee seises my watch, 
and the matter comes before a jury. I venture to think that the 
jury would be told that, though the question of fiust was left to 
them to decide, still the doctrine of reputed ownership could not 
arise, as it is well-known that a watchmaker has constantly the 
property of others in his possession. In the case of wine sold, and 
yet retained in the vaults of the vendor, it was shown that the 
particular custom of the wine trade in Bristol for fifty years had 
been that goods should be sold, and yet retained in the possession 
of the vendor.) I would call your Honoris attention to Section 82 
of the Insolvent Act (Gwtnne, J. — ^Do you think that that would 
be an answer to an action against a man for trover t) It is not a 
question whether it would be an answer to an action, but whether 
in law or equity a man can be entitled to possession without per- 
formance of the contract There is a special contract that the 
bearer of a given instrument, if properly executed, can obtain 
goods deposited by somebody else. (Stow, J. — ^That simply 
amounts to an offer to give the goods to any nominee of Allen. I 
believe, in reply to a question of His Honor Mr. Justice Gwynne, 
that, supposing such an action as he has mentioned was not 
rostrained by a bill in equity, then, by a proper plea, this receipt 
would be a good answer by an action for trover. The fiict that 
these instruments can be passed from hand to hand without notice 
to the warehousemen, is the best proof that there is no presumption 
in his mind that the original depositor remains the reputed owner, 
and it is only a fair inference for an intelligent mercantile man to 
draw that marketable goods would not lie iu his store for mouths 
without there being dealings respecting the same; and the jury 
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felt that a contract of that kind did not infer poeaession in the 
original depositor.) (Gwtkite, J. — ^That could not have been put 
before them by the Judge, unless it was shown that the general law 
of England had been set aside by some custom of trade that had 
been in existence for five years.) It was shown to have existed 
since 1854. (Stow, J. — ^The evidence at the trial was to the effect 
of the endorsement, not as to the existence of the custom.) It is 
not a question of immemorial custom, and I submit it exists, and 
that it is immaterial whether it has existed for fifty years, months, 
or days. (Gwtkne,. J. — I differ "from you in toio.) Stow, J. — I 
think if a usage be shown to exist — ^it matters not for never so 
short a time — and is universal in a particular trade, it could be 
bitra^t in evidence to rebut the presumption of reputed owner- 
riiip.) That is my view — 

Ex parte Ea$e, 2 Mont, D., and De G., 131 

In re Styan v. Smith — Failure of notice to an Insurance 
Company of the assignment of a policy not sufficient 
to give assignees possession, ibid^ 219 

Ex parte ffeatheoate, ibid, 711 

Ex parte Vaux, 30 L.T., N.S., 739. 

(GwTKKE, J. — ^There is a case in which Lord Selboxtrne puts the 
whole matter most clearly, and in a most masterly way. Suppose 
a man in trade puts up a board — '' Take notice, all parties coming 
here, that of the goods in this store some belong to me, some to 
other persons, and some to my customers f and he says that a 
notice equally strong to that must be given the public to prove the 
custom in a trade.) (Hansok, G.J. — I think the question is, 
whether the endorsement of this receipt passes, as well the l^gal 
ri^t as an equitable interest in the property, and whether such 
would rebut the presumption that AUen was the owner by the 
Messrs. Main having originally given their receipt to him.) 
(GwTNKE, J. — I can only take the receipt as an expression of 
willingness to part with the goods to any nominee of Allen's.) 
The receipt can pass from hand to hand, and its possessioUi I 
jmbmit^ creates an equitable rig^t*— 
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Ex parte Ward, 28 L.T., N.S.« 793, 8 L.R., Chan., 144 

Lav^fUm, ▼. Waring, 11 L.T., N.S., 633 

i/are»» Y. iSfief. 11 C.R, N.S., 730; 31 L.J., C.P., 126. 

If the pasBing of the receipt confers an equitable right npon the 
holder, then the presumption of reputed ownership is rebutted. 
(Stow, J. — It comes round to the same thing. The goods oould 
only be released by consent of the equitable holder, instead of bj 
the consent of the reputed owner) — 

BtKUdl ▼. Bum^ 3 B. dc C, 423. 

I think no notice being required to be given to the warehouse- 
keeper is a fisur presumption that the doctrine of reputed owner- 
ship is not admitted by him — 

FroHf V. Evaw, 6 N.S.W. Reports, 325, 

for a breach of warranty and ownership — 

Farina ▼. Home (ante), 

and cases included therein there reviewed. The case of 

Greening v. Clarte, iB,k C, 316, 

is untouched by Farina v. Home— 

Ex parte Danenpart, I Deac. and Chit, 397, 

and a case, name not mentioned, referring to dealings with East 
India Company's Dock warrants. (Gwtnke, J. — ^They were deemed 
to act as law, there being a special custom of that particular Com- 
pany.) Like any other custom of trade. It is not one of immemorial 
usage— 

Lucas V. Dorrien (ante). 
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Though the decisionB in 

JTartfia y. Home and 
Greening v. Clarke 

are inconsistent, yet the latter is untouched, and is incapable of 
being touched by the later decision. I am quite ready to admit 
that it has been pointed out in 

Griffiths and Holme's Work on Bankruptcy 

that it can be shaken on another ground. (Siow, J. — ^There is the 
ease of 

Fuentes v. Mantis, 4 L.R., C.P., 93; 38 L.L., C.P. 95; 
19 L.T., N.S^ 364; 17 W.R., 208). 

Tea; but I cannot see anything in the case, at least as it is 
reported, to warrant Mr. Benjamin in saying that the law places 
the relation between vendor and Yendee on one footing and the 
Legislature on another, and that this anomalous state of things 
should be remoTcd by more satisfactory legislation — 

Enowiei v. Bars/all (ante) 

Jiidaut Y. Lloyd, Mont, 103 

Johna&n y. Steavyl^ Com. Bench, N.S., 330. - 

(Stow, J. — ^Though we shall consider that case with great respect, 
still it cannot be binding upon us. Besides, there are cases in 
Melbourne on the same point, and a different decision was taken.) 
Tes ; there are the oases of 

Larimer y. Cleve, Webb, Wyatt, and a'Bechetty 1865, 223 
Mau y. Grice, ibid., 230. 

The last of these two cases is similar to the South Australian case 

CkrisUe v Cherry (not reported). 
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I would also refer to 



Bartlett y. Eolmea, 13 C.B., 630 

Aekard v. Bing and Others^ 31 L.J., N.S., 647. 

That is a very important case as to custom. Then there is the 
further ppint that this Act was done in contemplation of 
bankruptcy. But what is the eyidence on that point t The 
eyidence was called by the defendants themselyesy and it showed 
that this arrangement, so far from being an attempt to benefit the 
creditor, was to secure a benefit to the debtor, and so benefit the 
estate. (Gwtkne, J. — It was done voluntarily, and was not an 
action in the ordinary course of trade. Those are two of the 
attributes of a fruudulent preference.) That is not sufficient. It 
must be done in contemplation of bankruptcy — 

Deacon, 607. 

He says in evidence that he had every hope of going on, and that 
it was to save £40 that he made the bargain. And as for the 
transaction not being one in the ordinary course of business, that 
is an error. He bought the comsacks with the intention of using 
them for his own business. He finds he has no use for them as he 
expected, and he disposes of them. Surely, it is in the ordinary 
course of business for a man to dispose of that for which he has no 
use. On these grounds, therefore, I venture to submit that the 
verdict was correct, and that this rule should be discharged rather 
than made absolute. 

Infflehff, on the same side. — If the defendants succeed in proving 
that there was a fruudulent preference, the debt still remains for 
which the debtor was indebted to the plaintifis. He has not, if 
thc^ prove their point, been discharged by the transaction that has 
taken place, and the plaintiffs could prove on the estate. (Stow, 
J. — ^But that cannot affect our judgment.) If the debt still 
remains, then the deed is void, and the defendants have no locus 
standi. (Stow, J. — I don't quite see that it would. They buy 
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these oomaaekB and pay for them, and thej allow these goods to 
remain in the order and disposition of the insolyeut) But if the 
debt remains, the deed woidd be bad, because there would not 
then be a sufficient number of assents. Their victory to-day 
must be a barren one, and I venture to submit that the Court has 
the power to hesitate in granting a new trial when it is apparent, 
as it must be in this case, that the defendant cannot possibly suc- 
ceed. If it were a question of misdirection by the Judge to the 
jury, it would be a different matter, but all that is here contended 
is that the jury wrongly decided the issues of &ct submitted to 
their consideration — 



Load V. Green, 15 M. t W., 216. 

By that case it will be seen that the reputed owner is the person 
who holds the symbols of property. It would be necessary, too, on 
that decision, to enquire what was the state of Mr. Gordon's mind 
at' the time he took back these comsacks, for it says the thing 
must not be done *^ unconscientiously." Now, is there any proof 
that such was the case after Allen has sworn that he had every 
hope of going on t The defendants are precluded from discredit- 
ing their own witness. As has been said in 

Luecu V. Dorrien (ante), 

the Judges are always stopped by juries in the construction that 
they put upon these meroantUe transactions ; and I venture to say, 
that if there were fifty trials of this action, the result in each would 
be the same as that complained against. Such being the case, the 
judgment of the Court, if in favour of the defendants, can only 
confer a barren victory, and one worse than a defeat 

Tknqtp^ and J. W. Ikwner, in support of the rule, were not 
called upon. 

Cur. ad. vuit. 
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Judgment was now deliyered as follows: — 

Stow, J. — This is an action tried before me, at the April 
Civil Sittings, in which the plaintiffs seek to recover from 
the defendants thirty bales of corn-sacks or their value. 
The plaintiffs' evidence showed that towards the end of 
1873 thej sold the sacks in question to Mr. Richard Allen, 
jun., and received in payment three acceptances for J&160 
8s. 4d. each. The sacks were delivered by the plaintiffs, on 
account of Allen, to Messrs. R & B. Main, warehousekeepers, at 
Port Adelaide, and they gave Allen a warehouse receipt, 
whereby the sacks were made deliverable only on the production 
of the receipt, endorsed by Allen. Allen, shortly before the first 
bill became due, and in February, 1874, agreed with the plaintiffs, 
in consideration of their renewing that bill, to deposit the storage 
receipt for the sacks as security for the renewal ; and again, just 
before the 8th of March, on which day the second bill became due, 
Allen and the plaintiffs agreed that that bill also should be 
renewed, and the storage receipt be held by the plaintiffs as a 
security for that as well as the fii^t renewed bilL The storage 
receipt endorsed by Allen was, according to the evidence of Mr. 
Gordon, one of the plaintiffs, handed to them by Allen, pursuant 
to his agreement with them, the two bills having been renewed. 
A short time before the 9 th of May, the day on which the third 
bill became due, Allen called on Mr. Gordon, and proposed that the 
plaintiffs should withdraw the bills and take the sacks back, the 
storage receipts being then in the plaintiffs' possession ; and to this 
the plaintiffs, through Gordon, agi-eed. Mr. Gordon gave evidence 
that the third bill was retired on the 9th of May, the day on 
which it became due ; and in cross-examination said that the Bank 
had notice to retire the bills and debit them to the plaintiflBs, and 
instructions either not to present the bills or to debit them to the 
plaintiffs, but the bills were left in the Bank. The plaintiffs also 
called several witnesses to prove a custom that warehoused goods 
held under receipts like that given in this case passed from hand 
to hand by delivery of the receipt endorsed by the original 
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depoBitor. The evidence on this point, however, iras not 
conduBive, as the custom was not stated to have existed for more 
than five years; and one of the witnesses stated that he had doubts 
as to the goods passing vA this way, by his admission that it was 
only when they Iiad no doubt as to the position of the depositor 
that they were content to hold the endorsed certificates without 
notice to the warehouseman, and his attornment Proof of the 
conversion of the goods by the defendants having been given, the 
plaintiffs' case closed; and counsel for the defendants moved for a 
nonsuit, on the ground that the agreement between Allen and the 
plaintiffs, that they should take back the sacks and withdraw the 
bills, was a contract for the sale of goods, of the value of J&IO and 
upwards, on which no action could be maintained, as there was 
nothing to take it out of the operation of the 17th section of the 
Statute of Frauds; and the contract of sale being fo^ these reasons, 
incapable of proof, there was no case made by the plaintifls, as the 
evidence to support a pledge failed, because the goods had never 
come into the possession of the plaintiffs. I held that there was 
evidence of part payment under the contract for sale, but reserved 
to the defendants liberty to move to enter a nonsuit on the gnmnd 
that there was no evidence to support the plaintiffs' case. Besides 
the objection that the plaintiffs had not shown any title to the 
sacks, either imder the contract for sale or that for a pledge, the 
defendants claimed as trustees of a deed executed by Allen on the 
12th of May, 1874, and perfected under the 6th Division of the 
Insolvent Act, 1860, as a deed of arrangement for the benefit of 
his creditors, and they maintained that the goods, if the property 
of the plaintiffs, were at the date of the execution of that deed in 
the possession, order, or disposition of Allen as reputed owner, with 
the consent of the true owners ; and also that the contract of 
resale was a fraudulent preference by Allen to the plaintiffs. In 
answer to questions put by me, the jury found that the plaintiffii 
paid the biU falling due on the 9th May before the 12th of that 
month, the day on which the insolvent deed was executed ; that 
the goods were not in the possession, order, or disposition of Allen^ 
as reputed owner, with the consent of the plaintiffs ; and that 
Allen did not make the contractof resale voluntarily, or in oontem- 
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platioa of inaolTenqr, or with a yiew to prefer the phintiflBi ; upon 
which I directed a verdiot for the plaintiffs, with £350 damages, 
tiie amount agreed on as the Talnd of the sadcs. The defendants 
moved to set aside the Terdicty and that a nonsuit should bo 
entered pursuant to the leave reserved, or that there should be a 
new trial, on the ground that the verdict was against evidence. 
Upon the first point, the defendants' counsel insist that the contract 
itself is the only evidence of the payment, and that althou^, if 
that contract had been provable, the agreement to take back the 
goods, and free AUen from lialility on the bills, would have been a 
payment of those bills; yet, that when the payment is to be proved 
as a means of taking a verbal contract out of the operation of the 
Statute of Frauds, that payment must be proved otherwise than bj 
the mere proof of the verbal contract itself; and the cose of Walker 
V. Nu9»eyy 16 M. & W., 302, was relied on as an authority for 
this proposition ; and I agree that if the bills had been in the 
hands of the plaintiffs, that the case would have been a decision in 
the defendants' favour, and that, in order to satisfy the Statute^ 
there must be proof not only <^ the verbal contract, but of some- 
thing more — ^namely, an earnest, or payment, or a delivery of the 
gOQds,orof some part of them, and that this must be substantiated 
by something independent of the effect of the contract itsel£ But 
it seems to me, that the evidence of the agreement between Allen 
and the plaintifb that the bills should be retired by the plaintiflh, 
and that they were retired by them imder instructions to the Bank 
to place them to the plaintiffii^ debit with the Bank, entitled the 
jury to infer that the bill in question, one of those which was to 
be withdrawn, as against Allen, was, at the time of tiie contract of 
resale, in the possession of the Bank as owners, and that it was 
paid by the plaintiflBs. It is true, that whether the bill, by its 
transfer to the debit of the jMntiffs was paid, might depend upon 
the state of the plaintifb' account with the Bank ; and it might 
have appeared on cross-examination that the account was a debi^ 
but, in the absence of any cross-examination upon that point, the 
jury, in my opinion, might find that the bill had been paid ; and 
this fact would supply the independent proof which is required to 
take the case out of the Statute. It was suggested at the Bar that 
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the plaintiffii, in paying the bill to the Bank, were only doing that 
which by their endorsement they were bound to do on their own 
acoounty and therefore, that there was no payment on behalf of 
Allen; but the contract arising frrnn the plaintiffs' endorsement of 
the bill was, not that the plaintiffii would pay the biU when due, 
but that, if Allen did not, on its being properiy presented, pay the 
the biU, and if the Bank gave them due notice of the dishonour, 
they would pay it The debt arising from the bill was Allen's; and 
i^ on presentment, the plaintiffs psid it, in order to complete their 
contract with Allen for the repurchase of the sacks, he would have 
a defence to any action upon the bill ; and the non-delivery of the 
bill to Alien, or the plaintiflb, which was referred to by the 
defendants^ counsel, although it might cause some difficulty to 
Allen in proving the &cts, would not have the effect of rendering 
him liable, or of continuing his liability, either to the Bank or the 
plaintiffs if, as the jury might well find, the plaintiffs, on Allen's 
behalf paid the bill; and if it got into the hands of a third person, 
he, becoming possessed of it after it had matured, would have no 
better cause of action than tne plaintiffs or the Bank. Therefore, 
I could not properly have withdrawn the case from the considersp 
tion of the jury, there being evidence of a part payment on account 
of the contract of sale. This opinion relieves me from considering 
at this stage whether there was a pledge of the goods to the 
plaintiffis. As regards the application for a new trial, the evidence 
shows that the sacks, at the date of arrangement, were in the 
hands of Messrs. Main, who held them as warehousemen under the 
storage receipt before referred to ; and they had then no notice of 
the resale to the plaintiffs. The plaintiffs' case is, that the goods 
were not then in the possession, order, or disposition of Allen, but 
were in the possession of the plaititiffs themselves, by reason of the 
delivery by Allen to them of the endorsed receipt, in order to give 
them a security over the goods for the renewed bills; and if 
possession was transferred from Allen to the plaintiffs by that 
means, the pledge would be complete ; and then, the plaintiffs, 
being at the time of the insolvency in the possession of the goods, 
and holding them either under the contract of pledge or the 
subsequent contract of sale, would be entitled to recover for their 

p 2 
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coDYersion bj the defendants. It appears to have been considered 
at one time that a custom to transfer goods from hand to hand, by 
the deliyery of the warehouse receipts, endorsed by the original 
depositor, would be upheld, and that the possession of goods would 
be held, on proof of such a custom, to pass by that means, and 
the case of Luccis v. Darrieu^ and some other cases affirmed 
that view; but the later authorities have decided that no 
such custom can be maintained ; that although bills of lading may 
be treated as the symbols of property, and their delivery from 
hand to hand transfers the possession of the goods, from the 
necessity of the thing, the goods represented by those documents, 
being in course of transit, and incapable of actual delivery ; and 
those documents also being ancient documents, the transactions 
affecting which are regulated by the Lex Mereatoria, which 
recognised such a mode of transferring possession of goods, and 
which is part of the Common Law of England; yet, that warehouse 
certificates, being documents first used in mercantile transactions 
in modem times, their delivery from hand to hand, however they 
may be worded, cannot operate as a symbolical transfer of 
possession. This was decided in FartTia v. Home, Mr. Benjamin, 
in his Book on Sales — a work continually referred to by 
counsel and judges in England — gives very strong reasons 
why the delivery of an endorsed certificate, such as that used in 
the present case, should be held to operate as a transfer of the 
possession of goods, as he thinks that the warehouse-keeper should 
be taken to have promised in advance to hold the goods on account 
of any one dealing with them, and also the receipt properly 
endorsed ; but he admits that the case of Farina v. Home^ in which 
all the previous authorities were refeired to, is decisive of the 
inability of persons so to contract, and that nothing but legislation 
can enable them to do so. Cases have been quoted which have 
been decided in the Supreme Courts of New South Wales and 
Victoria ; in the former, affirming contrary, as itappears to me, to 
the English authorities, that a custom of that sort may cause the 
delivery of an endorsed storage receipt to transfer the possession of 
the goods which it represents, and the latter Court deciding in 
accordance with FarifM v. ffame. Although not biassed by the 
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decisions of those Courts, I should consider their decisions with 
respect, but should prefer to act on cases decided in the English 
Courts; and, acting on their decisions, I hold that there can be no 
universal custom of merchants, either of the whole province, or of 
any particular place of it, having the effect contended for by the 
plaintiffs. It is necessary to consider whether the custom of a 
particular trade might enable the transfer of possession of goods to 
be effected by the delivery oi storage receipts from hand to hand, 
because the evidence offered in this case was not of the usage of a 
particular trade, but a universal custom at Port Adelaide. I am 
of opinion that there was no pledge proved, inasmuch as that which 
was essential to it — ^namely, the transfer of possession of the goods 
— was wanting. The transaction regarding the renewal of the 
bills was no more than an agreement to pledge the goods, which 
had no operation in their possession, and amounted to no more 
than a license, which was never acted on, and became revoked by 
the insolvency. But I do not think that the defendants could use 
the evidence as to the pledge in any way to support their verdict, 
even if proof of the alleged custom would entitle them to a verdict, 
because the question was withdrawn by me from the consideration 
of the jury. It may be, that when a verdict is held to be against 
the weight of evidence on one point, the Court may refuse to 
grant a new trial if they find that facts set up in the trial, but 
erroneously withdrawn frt>m the consideration of the juiy, were so 
conclusively proved as that the jury ought in law to have found 
for the party holding the verdict; but in the present case there 
was evidence both ways--on the question of law and as to the 
existence of the custom, and the point thus in dispute could not 
properly have been decided by the Judge, but must have been 
submitted to the juiy. The next question is, whether the godds 
were in the possession of Allen, as reputed owner, and the question 
of repute depends upon whether the goods wera held under such 
circumstances as that persons cognizant of those circumstances 
would consider Allen to be the owner, and the fact that the goods 
were standing in the name of Alien in the warehouseman's books 
would lead to the conclusion that they were his, unless a general 
custom to leave goods of that description when sold in the hands 
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of the warehouseman, without a transfer into the name of the 
purchaser, wei-e proved, and would rebut the presumption of 
repute arising from the goods being in the possession of the 
insolyent The plaintifTs allege that this was proved ; I do not 
think that it was so. The evidence of a custom that the goods 
passed by delivery fix>m hand to hand of an endorsed receipt was 
all that was offered ; and though from a general usage, a belief 
that the delivery of an endorsed receipt transferred the possession, 
it might be inferred that the goods would be left in the hands of 
the warehouseman after sale, without a transfer into the name of 
the purchaser, yet the .particular usage relied on as rebutting the 
prima facte case of repute was not specifically set up or alluded to 
until all the evidence had been taken. It would be unfitir, as it 
seems to me, to allow the verdict to stand upon this point when 
the attention of the defendants was not, until it was too late for 
them to cross-examine or offer rebutting evidence, directed to this 
aspect of the plaintiffs' case. In addition to this, the question of 
the existence of this usage was not submitted to the juiy, and 
certainly was not proved so clearly as to have rendered it the duty 
of the jury to find it proved. I think, therefore, that the juiy, in 
finding that the goods were not in the possession, order, or 
disposition of Allen, as reputed owner with the consent of the true 
owner, found a verdict against evidence, and that there ought to 
be a new trial; and that being so, I offer no opinion upon the other 
point, viz., that of fraudulent preference, on which the verdict is 
said to be against evidence. The nde, so far as it asks that a 
nonsuit should be granted, should, in my opinion, be discharged ; 
and so far as it asks for a new trial, should be made absolute. 

GwTKKE, J.— This was a i-ule to show cause amongst other 
things, why the verdict obtained should not be set aside and a 
nonsuit entered, on the ground that there was no evidence to go to 
the jury in support of the plaintiffs' case. As the facts of this 
case were so fully gone into on the motion for a new trial whidi 
has been already granted, I think it will not be necessary to refer 
to those facts again, except in a very cursory manner. Towards 
the end of the year 1873, the plaintiffs sold to one Allen a quantity 
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.of oornaacb ; the aadu were delivered to Allen* and he aooepted 
then aerend bills of exchange drawn by the plaintiffii upon him for 
the price, payable at different times. Allen being unable to pay 
the first bill, it was for his conyenience renewed by the plaintiffs, 
and so of the second bilL A short time before the third bill 
became due, Allen being unable to meet it, a proposal was made 
by him and accepted by the plaintifis for a resale to them of the 
sacks. The consideration of the resale was that the debt due Igr 
Allen to the plaintifis as the price of the sacks and represented by 
the biUs should be extinguished. The evidence on this point is as 
follows : — John Gordon, one of the plaintifis, states — ** Allen saw 
me again. He said he felt himself rather in difficulties, and 
proposed that we should withdraw the bills and take the lacks 
back, of which we already held the storage receipts, and I agreed 
to do so. The first original bill was retired by us on 23rd 
February, 1874, the next (two originals) on 9th March, and the 
next on the 9th May. The renewals of the first and second bills 
were retired on 23rd May and 9th June respectiTely." On cross- 
examination Mr. Gordon says — ^''The Bank had notice to retire the 
biUs and debit them to us. I instructed the Bank either not to 
present the bills or to debit them to us. The bill due June 8 
was jxresented for payment by mistake, either by the Bank clerk 
or our bookkeeper. The bills were left in the Bank. Bills are 
never removed unless specially required." Mr. Allen was called ; 
and I <mly refer to his evidence to show that he looked upon the 
transaction as a resale. He says — ** Mr. Gordon agreed to take the 
sacks back and to retire the bills. I have no doubt when I resold 
the bags to the plaintiffs that I should be able to go on." My 
learned colleague, on the application of Mr, Thrupp for a nonsuit, 
observed — ''I decline to nonsuit on the ground that there is 
evidence to go to the jury of a contract satisfying the Statute of 
Frauds for the sale of the goods by Allen to the plaintifis," It is 
dear, therefore, that the parties to the verbal contract, and also 
the learned Judge, looked upon it as a contract of sale of the bags 
by Allen to the plaintiffs. The banker was uot«called, and there 
was no precise proof whether the bills were discounted or not, nor 
whether the banker debited the plaintiffs' account widi the bills^ 



Digitized by VjOOQ IC 



& Jl IAW BEPO&TS. 187S. 



although th«re is the evidence of Mr. GordonM to the instractioiis 
given hj the plaintiffs to the Bank. I assume, however, for the 
present pniposethat the bills were discounted by the plaintiffoyand 
that after the contract with Allen they were at plaintifis' request 
placed to their debit by the Bank. On the part of the defendants, 
it is contended that the above fiusts show no part payment by the 
plaintifis to Allen, or anything equivalent to part payment, so as to 
satisfy the 17th section of the Statute of Frauds— 29 Gar. 2, c. 3. 
The contract was a verbal one, and unless there was a part 
payment it was necessary that it should have been reduced to 
writing. Allen was the acceptor of the bills, and not entitled to 
any notice of dishonour, and therefore not dischaiged for want of 
it The plaintiff were parties to the bill (presumably drawers and 
endorsers), and therefore, after the making of the contract^ were 
by its terms bound to retire the bills as a preliminary step to 
enable them to perform their engagement with Allen. The act of 
retiring the bills thus became their own sole affair. Had the fiusts 
been different — as, f<Mr instance, had the plaintiffs not been parties 
to the bflls— then I could not say that the payment, behig at 
Allen's fequest, would not be a payment sufficient to satisfy the 
Statute. But it is clear law that to bind a buyer of goods of XIO 
value without writing, he must do two things — ^first^ make a 
contract; and next, he must have given something as earnest or in 
part payment or discharge of his liability (per Alderson, K, in 
Waller v. Nnuey). It was, therefore, as it seems to me, incumbent 
upon the plaintiffs in the present case to have done something 
more than the mere getting of the bills from the Bank. Thqr 
should in some manner have discharged Allen in part or whole 
from his liability upon them. They should, for instance, have 
sent to him the bills themselves, or a receipt for thehr amount, or 
a release. However, they did nothing in discharge. After the 
verbal contract, no direct communication whatever aj^iears to 
have taken place between the plaintiffii and Allen. I say ^'directi" 
because I wish pointedly to refer to the transactions which took 
place between the plaintifis and their banker, and which is relied 
upon by the plaintiffs as satisfying the requirements of the Statute 
of Frauds. As to that transaction, then, it appears to me, that as 
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Vy the ocmtnct it was eridently intended bj both the pkintiffh 
and Allen that all obligation on the bills should beassomed by the 
plaintifiy and that Allen should be discharged therefixxm, the 
payment or retiring the bills by the plaintiffs was not a payment 
at the request or on aooount of Allen, but, as I have already said, 
it was a payment on the plaintiffs' own behalf, and was rendered 
neeeasary in order to enable them to carry out the contract into 
whidi they had entered with Allen. Then, as it is dear that 
notwithstanding the retirement of the bills Allen still remained 
liable upon them as acceptor, though in the hands of the plaintiffs, 
I cannot understand how there could be anything equiTalent to a 
part payment. The present case would seem to be governed by the 
principles laid down by .the Court of Exchequer in the case of 
FoOer ▼. Nnsfey. The test question there asked by Pabke, 
K, and which really decided that case — ''When was the 
plaintiff's debt to the defendant satisfied so as to be the sulgect 
of a plea of payment had the defendant sued himt" — is 
expressly applicable to the present case. And I would ask if the 
plaintiffii had sued Allen on the bills, when was Allen's debt on 
the InUs satisfied so as to be the subject of a plea of paymentt 
I think the answer would be never. As it therefore appears to me, 
that Allen but for his insolvency could have been sued by the 
plaintifi upon their bills, and could not have rebutted the churn 
by a plea of payment^ and that as they are still eutitled to prove 
upon his estate in respect of the bills, I think there has been no 
extinguishment in part or whole of Allen's obligation on the billSy 
and consequently that no part payment, or anything equivalent 
thereto^ has taken place between the plaintiffs and Allen. I have, 
therefore, after careful consideration of all the facts contained in 
my learned colleague's notes, come to the conclusion that there is 
not any sufficient evidence to show a part payment so as to satisff 
the 17th Section of the Statute of Frauds, and therefore that the 
rule for a nonsuit should be made absolute. 

Hahsok, C.J. — ^In this case, I am of opinion that the rule 
obtained by the defendants should be made absolute for a new 
trial, and diaohaiged so £ur as it relates to the nonsuit It is 
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not neoeeaary to recapitulate the &ct8 of the case, which hare been 
abready fiiUj set out in the judgment of mj learned colleague Mr. 
Justice Stow, which I had an opportunity of reading, and in whieh 
I foUy conenr ; nor do I deem it neceaaary to say anything further 
as to the new trial, for on that point we are all agreed. With 
regard to the nonsuit, it was aigued on the part of the defendants 
that the retiring of the bills by the plaintiffs did not amount tb a 
payment so as to satisfy the Statute of Frauds, on two grounds — 
firstly, that Allen was not freed fix>m his liability upon the bills; and 
secondly, that, assuming the third bill to have been satisfied, the 
plaintiffs, who were bound as drawers to pay to the receiTers as 
discounters, if Allen made debnlt, could not apply such a payment 
to the contract But it seems to me that neither of these 
oljeetions could form any ralid ground for nonsuit, for both raised 
questions whidi it was the proTinoe of the jury to determine. 
Upon the unquestioned OTidenoe of the plaintiffs, it was competent 
for the jury to infer, as they did infer, that the daim of the 
bankers in reqpect to the third bill was satisfied, so that they could 
not have any further remedy against Allen, in whidi case there 
would be afinesh payment under the contract to a third party at the 
request of the vendor, which would be equivalent to a payment to 
the vendor himself, and would satisfy the Statute. And if the 
plaintiffs had afterwanla sued Allen on these bills, he mi^ have 
successfully defended such au action upon his own evidence and 
that of the plaintiff^ And so, with regard to the liability, it 
might have been aigued that, as a matter of fact, the retiring of 
the third bill was not an act done under the contract for resale, 
but only a discharge of an obligation which the plaintiffs, as 
drawers, had incuired to the Bank as holders of the bill for value. 
But that would have been a question which it was the duty of the 
Judge to submit to the juiy, for there was nothing in the 
circumstances, as detailed in evidence, to necessitate such a 
conclusion. That a drawer of a bill for value should pay it to the 
holders without requiring it to be presented would* on the 
contrary, rather raise an inference that he was paying it under 
some new arrangement with the acceptor, for such an act was not 
required by his position, either with relation to the holder or to 
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the acceptor. It would, therefore, be strong evidence of the 
existence of some new duty on his part, such a duty as might be 
created by the contract of resale alleged in the present instance ; 
and, at any rate, the circumstance that the drawer might be 
ultimately liable could not be held necessarily to qualify or to 
determine the ground of a payment made by him before his 
liability had arisen. I think, therefore, that the learned Judge 
was right in refusing to nonsuit and in submitting this question to 
the jury, and I see no ground to bo dissatisfied with their verdict 
in this particular. 

BmIc abmihiUfor new trials ditcharged a$ to tumiuii. 



Digitized by VjOOQIC 



9S S. A. LAW REPORTS. 1876. 

BuPBxm CbiTBT. In be Ai.izavdsb PAiTBBSoir. Coiniov Law. 

Hamov, C.J., GwTvn, J., Stow, J.] [Goimoir Law. 

18 August ahd 1 Septembeb, 1875. 

In thb Goods of Alexander Pattebson, Deceased. 

ADHflNISTHATOlL'-'Commimim-^lUal EHaU. 

Per Hanson, C.J., and Stow, J.— Owtnnb, J., diueniienfe^ 
Comminion ia allownble under the TettameiUary Causes Act to an 
Administratfir on the Seal as weU ae on the Pereonal estate 
administered by him under Letters of AdmimstratUm, 

Application for allowance of oommission on real estate 
administered under letters of administration. 

£arlouff for the administratori quoted 

2 Fonblanque on Equity (5th Ed.), 401, 

and also 

Williams on Executors (7th Ed.), 1656, 

to show that whatever came into the hands of parties administering 
the estates must be considered in law an asset 

Cur. ad. vuU. 

1 September — 

Judgment was now delivered as follows : — 

Hanson, C.J. — This is an application by an administrator 
for an allowance of commission in respect of realty which 
has been administered by him under the letters of adminis- 
tration, and the question is, whether it comes within the 
definition of the word "effects" in the Act of 1865. It 
appears to me that when an Act is passed for the purpose of 
enabling the Court to remunerate a person to whom the Court has 
confided the dischai^e of a certain duty for the trouble which he 
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incurs, and afterwards an alteration of law, so as to enable such Court 
to include within its scope certain property, which preriouslj was 
not so included, and which, therefore, enlaiges the duties and 
responsibilities of the administrator, it is obvious that the change 
in the law is to be accompanied by a change in the remuneration, 
so that the amount of remuneration be made to increase 
correspondingly with the increase of the property in respect of the 
administration on which the remuneration is given. It seems to 
me that the words of the Act are sufficiently large to allow that 
interpretation, and I am, therefore, of opinion that commission 
should be sllowed in respect of realty administered by the adminis- 
trator, as well as in respect of personalty. 

GwnrNB, J. —It appears to me by a reading of the Testamentary 
Causes Act that the commission of the administrator is to be paid 
out of the '^ effects" of the deceased, meaning thereby, in my 
opinion, his personal effects. The earnings of the administrator 
can only arise out of the administration of the effects, and nothing 
else. It is that which entitles him to his comn^ission ; and, in my 
opinion, '^effects" means personal effects, and nothing else, and he 
would have no jurisdiction over land or anything else besides 
personal estate. Up to the time of the passing of the Law <^ 
Inheritance there was not provided in the law any reward fcnr trus- 
tees or any person dealing with land. Then comes the Testamen- 
tary Causes Act, which may be said to have, to a certain extent, in 
a certain mode and form, and for certain purposes, allowed land to 
be converted into assets ; but, for all that, I do not see how an 
Act passed long afterwards can alter the construction of the first 
Act I £eu1 to see any impropriety in the course proposed, for, 
doubtless, it would make the two laws balance and harmonize ; but 
that Is not the question. The question is, whether this is law ; 
and, though I would rather agree than differ with my colleagues, 
that is contrary to the opinion I have long held and acted upon, 
and which opinion I still believe to be right ; and I must therefore 
say that I do not not see how this commission can be granted. 

Stow, J. — ^I am of opinion that the commission should be 
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allowed. The Testamentary Causes Aet enables a Judge to give to 
the administrator of the effects of a deceased some remuneration 
for his pains and trouble. This remuneration shall be paid out of 
the assets of the estate ; but all difficulty is removed by the way 
in which the Law of Inheritance treats land, and makes it part of 
the assets of a man just as much as his personal estate. There is 
no doubt that the Court has power to grant the commission, and, 
in this case, I think the conunission should be fiye per cent. I have 
looked into the petition and the affidayits, and I find that the 
administrator is an auctioneer; that he sold the land without 
making any charge ; and that if he had sent in his bill, the 
expenses would have, at the least, amounted to five per cent I 
think, therefore, he is entitled to the amount of the commission, 
and also to five guineas, the cost of the application. 

Order acoordingly made. 
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Hivaov, O.J., Gwmn; J., Stow, J.] [Co^Moir Law. 

25 August and 1 Sbptbmber, 1879^ 

O^HaLLORAV Y. Ck>LQAV. 

A JMli/^qfm Zoeal Comri who kas teUed goods imdcr oseeuHow^ oi 
ikt huiameo ^ikojMdgmemt creditor or ki» attorney^ way, on nrcA 
goodt htiag wmrremdmod m eoMM^trMM of noiieo cf oppmd katimg 
koom glMm^pMrikmlh two oueh judgwioai creditor for kio «qMMft^ 
wUkooi mwaiiUg iko oootd cffJt* oppoaL 

Tko dioidf mmd moi iko oUpn^jr, ft IMieforfkeopeq^aUo to a hatt^^ 
^fhU dmijf, 

AmAL from the Local Court of Palmeratoiiy in a special case 
setting out the following fiusts : — 

The plaintiff, as bailiff of the Local Court of Pahnerston, seised 
at the request of the defendant certain goods of one De La Tour to 
satisQr a judgment of X120, reooyered against him by the present 
defendant, Subeequentlj, De La Tour having given notice of 
appeal, and a bond having been entered into for the due 
prosecution of the appeal, the present plaintiff surrendered the 
goods and sued the present defendant for his expenses. A verdict 
was entered for the pkintiff, with leave reserved to set aside such 
verdict and have a nonsuit entered ou the grounds : — (I) That 
the plaint was wrongly entered, and should be brought agamst the 
attorney snd not the client in the cause. (2.) That the evidence 
showed the action to be unnecessary ; and (3) That the action 
was premature. 

SmUk^ for the defendant — ^The special case is based on the 
55th section of the Local Courts Act There are several authorities 
for the first point-^ 

Chitty on Contracts (7th Ed.), 526 
Brewer and Jones, 10 Exchequer, 655, 
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and other cases there cited. At the present moment^ however, no 
one can be sued. The Local Courts Act, Section 202, says the 
costs are to abide the event unless the roles of practice are to the 
contrary, or that the Court make a particular direction on the 
subject; and the next clause, No. 203, states that the fees of the 
bailiff, contained in Schedule I of the Act, shall be paid by the 
party interested, except in cases of interpleader and those fees that 
may be inciured from keeping in possession or from sale of goods 
seized. The event has not yet arrived, and the items in question 
are those excepted by the Schedule, so that at the present moment 
I contend that be could sue no one. It has never been contended 
that the bailiff could sue the plaintiff if engaged by the attorney. 
(Stow, J. — ^But the bailiff of the Local Court is in the same 
position as would be the sheriff in England. Could not the sheriff 
sue the plaintiff?) I contend he^ could not The employment of 
the bailiff is a matter of engagement, and when there is an 
attorney to the cause, the engagement is always made by the 
attorney. (Stow, J. — ^The cases you quote are those in which the 
bailiff was. entitled to sue under some special retainer.) At one 
time it was held that the sheriff could not sue under any 
circumstance. Perhaps, the bailiff might have been able to sue 
the plaintiff for the fees that must be paid beforehand, but even 
that is doubtful — 

Brewer v. Janes (ante) 
MaUe V. Manny 2 Ex., 608. 

Besides, under the Local Courto Act you need not go to the 
bailiff of the Coiurt, and by an application to the Special Magistrate 
you can obtain the appointment of your own bailiff. The matter 
is simply one of retainer. It is contended that the bailiff was the 
servant of my client and acted at his request But that is 
altogether opposed to the evidence. The evidence shows that my 
client was the servant of the bailiff, and that the latter disregarded 
all the requests and suggestions of my client How then be can 
support this action I fail to see. 

Ifann, Q.C., for the plaintiff.— The bailiff of the Local Court is in 
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precisely the same podtion as are the sherifis in England. The 
9th sub-division of the 20th section of the Local Courts Act makes 
the bailiff responsible in like manner as is the sheriff of the 
Proyinoe ; and the 4th sub-division of the same section casts on 
him the duty equivalent to those belonging to the sheriff, for he shall 
execute all warrants placed in his hands within a given number of 
days. All the cases quoted are beside the question, as they refer 
to engagements entered into with the bailiff or the sheriff.. There 
is an ^press authority affirming that the client can be sued by the 
sheriff-^ 

Mayberp v. Man^fiM^ 16 LJ., Q.K, 102. 

If it were not so, in many cases the sheriff would find great 
difficulties in getting his fees. .There is another case — 

MaiU V. Mann (ante), 

which Mr. Smith thought overruled the case I have just quoted, 
but I think on examination it will be found that the cases confirm 
one another. I think it a fair inference that the party who paid 
the fees, which must be settled beforehand, would have to pay the 
contingent fees. (Gwtnne, J. — In England the sheriff's officer is 
in immediate connection with the Court as an officer. Is that so 
here as regards the bailiflfsf) Yes ; just the same. It must be 
recollected that the plaintiff did not get a verdict for the 
full amount that he claimed, and that the disputed amounts 
may be said not to be in the verdict (Stow, J. — ^Would it not be 
a question, as regards the contingent fees, whether the bailiff would 
not have to protect himself for those against the goods he had 
seixedt) No doubt, but the question is not raised by the case. 

Smithy in reply. — ^The evidence shows the course of busmess I 
was in the habit of pursuing in the Northern Territory, and the 
bailiff, therefore, could have no doubt as to by whom he had been 
retained. The bailiff here is not in the same position as the sheriff 
at home; you can have your own bailiff. (Haitson, C.J. — Only 
by permission of the Special Magistrate, and even then he is the 
bailiff of the Court.) If that is the view taken by the Court, then 
I contend that as these fees abide the event, and as all proceedings 
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have been stayed, the event <m whidi the fees depend has not 
arrived. (Gwynns, J. — ^But the proceedings were not stayed by 
the workman who would want his wages.) 

Cwr. ad, mdU 

1 September — 

Judgment herein was now delivered as follows: — 

Hanson, O.J. — ^This is in substance an action for money 
paid by the plaintiff for the use of the defendsnt at his 
request, and the finding of the Court below establishes the 
fact that the money was paid by the plaintiff at the request 
of the defendant. It is, however, contended on the part 
of the defendant that the action should have been brought 
against his attorney and not against himself, and that it has 
been brought prematurely. The fiicts of the case are that the 
defendant had recovered a judgment in the Local Court of 
Palmerston, under which a warrant was issued against the goods of 
La Tour, and that this warrant was delivered to the plaintiff, who 
was the bailiff of that Court, for execution. It would appear that the 
only goods of La Tour capable of being seized under that wanuut 
were some horses, at the time at a distance from Palmerston, and 
the plaintiff by the direction of the defendant employed a horse 
and cart and two men to assist him in seizing and bringing in 
these horses, and afterwards by the same direction put them in 
(apparently) livery stables at Palmerston. The defendant, indeed 
denied that he had given these directions, but the finding of the 
Court is for the present purpose conclusive upon that point 
Afterwards notice of appeal was given in the action against La 
Tour, and a bond entered into to prosecute such appeal, in 
consequence of which the horses were given up, and the plaintiff 
then sued the defendant for the money paid by him for the hire of 
the horse and cart, and for the wages of the men employed, and 
for stabling and the keep of the horses. Upon the trial a nonsuit 
was asked for on the grounds that the plaintiff was not liable, but 
only his attorney; that the payments were not necessary; and that 
this action could not be brought until the appeal in the original 
action was decided. The nonsuit was refused, and the plaintiff 
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had a yetdict for the moneys actuillj paid by him, but the Comt 
reserved the points for the consideration of this Court. In support 
of the first point, we were referred to the cases Maile v. Mann 
and Brewer v. Jones, which show that the bailiff of a 
sheriff cannot bring his action against the party for whose 
benefit execution issues, but must sue the attorney ; and it was 
argued that the present bailiff, being a bailiff, came within 
the principle of those cases. But the bailiffs in the cases 
referred to were persons whose duties and right arose not 
by virtue of office, but by reason of special employment in 
each particular case, and that employment was supposed to be, as 
in fact is almost always the case, the act of the attorney. But 
when the duty in respect of which the claim is made is the legal 
consequence of the office, as in the case of the sheriff, then the 
party and not his attorney is liable< — Mayhery v. Mansfield, 
In the present case, the duty of the plaintiff results from his office 
as bailiff and not from any special employment, and consequently 
the defendant, as the party at whose instance the wari'ant issued, 
is the proper person to be sued. And with regard to the objection 
that the action was brought prematurely, the evidence showed 
that in fitct the plaintiff w^a fundus officio in respect of the warrant, 
and had nO further duties to perform under it.. There was 
consequently nothing to wait for. 

GwTKNB, J. — I agree in that opinion ; but even if that were not 
sufficiently based upon the law, which my learned colleague the 
Chief Justice has laid down, there was sufficient matter of evidence 
to justify the Magistrate in drawing the inference that there was a 
special engagement between tlie plaintiff in the case of Colgan v., 
De La Tour and the bailiff. Although there is the evidence otMr, 
VUleneuve Smith in the contrary direction, it was competent for 
the Court below to take what opinion it liked of the facts, and the 
inference which could be drawn from those facts was iU my opinion 
sufficient to ground the action. 

Stow, J. — I concur. 

Appeal dismissed, 
G 2 
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IlAVflOV, CJ.y awTHirx, J.] [CtoxMOK Law. 

18 Mat, 1875. 

HuimER T. Plater. 

MEAL PBOFBMTTACT^ 1861.— r#juMl mi ptmeuion'-TVeipasier 
^'A$retmmt-^Fa!fVMtU of Jtni, 

A temani in poueuiom under an a^frumnd wUk a penom who 
s»b*equ0iUfy MtUM a clean certyieaie of ike land in reepeei i(f 
wkieh sMck agreement ie made leeomee a ireepaeeer ae againei enek 
pereon^ untU ajireek tenamcjf U created hgpoueuion and payment 
qf rent. 

Rule niei calliiig upon the defendant to show cause why the 
verdict should not be increased, and damages as assessed bj the 
jury at the trial awarded on the ground, amongst other things, of 
misdirection on the part of the presiding Judge in directing the 
jury that the right of possession was at the time when the cause of 
action arose in the defendant 



The action was assault. 

The facts, so &r as material to this report. 

That an agreement was entered into between plaintiff and 
defendant, whereby the defendant agreed to let to the plaintiff 
certain land. 

Subsequently, the plaintiff having obtained a clean certificate 
of title under the provisiona of the Real Property Act, 1861, of 
the same land, and having, during the temporary absence of the 
plaintiff, obtained poss es s i on thereof, forcibly prevented the plain- 
tiff from resuming possession. There was no payment of rent by 
the plaintiff to the defendant after the clean certificate was 
obtained. 

Wigleyy in support of the rule. — I abandon the portion of the 
rule which asks to have the verdict increased. I shall confine 
myself to the right of possession. 
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GwYNKBy J. — ^The certificate destroyed any antecedent con- 
tract. 



HAHsoVy C.J. — ^My opinion has been that a tenancy might be 
created, not by a writing, but by the payment of rent and 
possession. But in this case there was no payment of rent after 
the title was obtained. 

GwYNNE, J. — Suppose the defendant had brought an action of 
ejectment, and at the trial produced the certificate, would not 
the Judge be bound to tell the jury that they must find a verdict 
for the plaintiff? The Act says that the production of certificate 
shall be conclusive evidence of title, and nothing can be received 
in contradiction of it If you have the right of possession you 
need not bring any action at all. You can, to use the term 
employed by the Germans, adopt '* self-help." It is safen 
however, to bring an action. 

Wigley. — I would respectfully point out that, in this case, 
Ihere was a previous agreement between the parties. Surely 
that ought to standi 

Hanson, G.J. — ^The only question is as to the effect of the 
certificate of title. The agreement was prior to the certificate. 

Wtgley. — There was an agreement for the letting of the place, 
and the plaintiff held possession as the defendant's tenant The 
latter could only obtain possession by an action for ejectment 

Hanson, C. J. — ^Where is your authority Cor thatt 

GwTNNB, J. — It is quite contrary to the law. Nothing stands 
against the certificate of title. 

VTiffley. — Surely not with the tenant in possession t 

GwTNNB, J,*— Yes. 
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Haxso:^, C.J. — ^Mr. Justice Maule has laid it down most 
distinctly that when two persons are in a house, and both 
exercise rights of ownei*ship, the person having possession of the 
title is considered to be the owner, and the other one a 
trespasser. The moment the certificate of title was obtained, 
the plaintiff's term, as a tenant, came to an end, and he was a tres- 
passer. 

Wigley. — ^What, after he has paid his rent % 

GwYNNE, J. — ^That is the inmiorality of the Real Property Act. 
It is the law, however, and it must be administered. The certifi- 
cate acts like a wet sponge, and wipes the slate dean. 

Hanson, C.J. — I should be with yon, Mr, Wigleyy if the case 
was as you put it, but there is no evidence that it is so.' There is 
only one construction to be put on the Act, and that is that the 
obtainment of the certificate destroys all prior interest 

Wigley. — ^Then the doctrine of estoppel comes in. A person 
cannot dispute his own title. 

Hanson, C.J. — It would have been a veiy wise thing if the 
Act had contained such a provision, or bad been silent as regards 
the certificate of title. When an Act says that a clean certificate 
shall cause all other interests to cease and determine, we are 
bound to hold that such shall be the case. " 

GwTNNE, J. — ^What would the advocates of the new system say 
if we decided that a person would be estopped from taking 
proceedings because of something existing before the clean certifi- 
cate was taken out % 

WigUy, — ^Then no one is safe to go home. Besides, a landlord 
is bound to put his tenant in a' proper position. 

Hanson, C.J. — ^Then you must file a bill Your doctriiie of 
estoppel would destroy the Act 

/. W. Downer^ for the defendant, was not called upon. 

Sale diickcurffid. 
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24 AuoosT AND 14 September. 

FOBBEST y. FOBBBST. 

9on» and fti f wttb^ a mam ^ moaeff to a Mrd Jius then eon- 
Umed.-^^^Jmd to AmuumA^ flgr Moved wift, Igim ike rendue of 
all mifgoode^ eaUU, dkatkU^ mad Mer ^ffhcU^ and I appoiiU her 
my eoiU taecatriat/* 

HMr-^Tkmi the nridaar g rtatig did aoi jHrtt uader Oe aboce 
feeidwofy hegmeeL 

Special case, fraiiam Piokerton by his will (being at the time 
of the makiug thereof and ahio at the time of his death poeaesaed 
of real and personal estate), after deyisiug a section of land to 
each of two sons and a sum of money to a Ihird, gave to 
" Susannah, my beloved wife, the residue of all my goods, cattley 
chattels, and other effects for her own individual use." 

The question submitted was whether the bequest to the wife 
affected the residuary real estate. 

The Attomef^eneral (Way, Q-C), for the plaintiff. — Prima 
facie the words ** other effects," apart from the meaning of the 
other provisions of the will, would not include land. But I think 
I can satisfy the Court that such was the intention of the testator, 
and that therefore the widow is entitled to the residuary real 
estate. The present Master of the Rolls, Sir George Jessel, states 
that, as the meaning of the testator is contained within the 
written deed, the will must be construed upon the words in the 
writing and by those surrounding circumstances which may 
happen to be presented to the Crourt — 

Wariag v. Currey, 22 W.R., 150. 

Lord Mansfield said on one occasion that no word in the 
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English language was so strong that it would not bend to the 
moaning a person might put upon it^ though such might be 
different to the cndinaiy aooeptation of the word — 

Doe d. Andrew ▼. Laind^burp, 11 East, 290; 

and your Honor took the same view in a recent case. Lord 
Justice Kkioht Bruob has said that it is the constitutional right of 
a person to be eccentric in the use he makes of the English 
language in a will I shall contend that in the word ^effects" 
the testator meant to indude land. When a person makes a will 
it is prima facie a presumption against intestacy* Also, when a 
person makes a special devise to his heir there is in lawa presump- 
tion that he means his heir to inherit (Gwtnhb, J. — ^It is an act 
of supererogation.) I am glad to hear your Honor say that It 
coincides with the opinion of VioeOianoeDor Wooo now Lord 
Hatheblby, to which I am about to caU attentkn — 

Wr^ht ▼. SkMon^ 18 Jur., 445. 

In that case he said the words in the will '^wwUly goods" 
passed all lauds not specifically devised. The case I have just 
referred to is, I venture to think, on all fours with the present, 
^^goodsi" The^ word in that case is, I contend, synonymous with 
''effects" in this case, and the word ''goods" was held to mean 
"everything firom which a man may benefit" If the other 
side's contention be correct, the heir-at-law will be in the 
same position as the other children, and the testator having 
died intestate each will have his share of the realty. (G?nrNN£, 
J. — Has probate been taken outt) Tes; without that we could 
prove nothing. (GwYmns, J. — ^The difficulty is not so much to 
prove things as to keep on the right road. Is there any exception 
of lands in the probatet) Na (Gwthhb, J« — ^Ihen the testator 
died intestate. It is my duty to administer the lnw as I find it, 
whatever may be my opinion of its merits; and I find that by the 
Intestate Estates Act, No. 29 of 1867, sec. 2, that unless the 
probate excepts land the deceased is considered to have died 
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intestate. I am thus told it is not a question of evidence nor of 
l^gal construction, but — at least I read it so— that unless in the 
probate some land is excepted, I must take that as condusiYe 
evidenoe that the party died intestate.) But my contention is 
that the probate does make the exception. The probate incor- 
porates the . wilL (GwYMNiy J. — ^But it must be done in the 
probate itself.) Then I shall have to ask your Honor to amend 
the probate. On a consideration of the will itself, I woidd point 
out that this illiterate testator used in talking of his personalty 
words applicable to real property; that he makes provision for all 
his &mOy then livings thus negativing the presumption of 
intestacy; that the wad ^residue" has reference to gifts which 
technically are realty; that the wrad ** effects" means *' property," 
or, as Lord LaNODAU has put it, ^all that I may succeed in 
bringing together^ and that to exdude lands would denude 
^'residue,'* and ** other eflfocts" of all meaning— 

1 Jarman on Wills, 3rd Ed., 681 

2Wflf T. jSm^wni, 2 T.&, 659 

Hcgtm T. Jadtrnm, Gowper, 299 

Lord IWti^ftofi t. Bawmam, 22 L.J., CSian., 236 

2>Md ToJUdr. ToJiM, 11 East, 246 

J>aed. WaUr. Laiiigkaid$, U East, 370 

Jh9 d. M(!vrg(m v. JfofpoM, 6 B. ds Gr., 513 

Doe d. JBmm v. Evam, 9 Ad. & EIL, 720 

(/TooUr. Brome, 3 EIL & BL, 572 

HopmM T. Aekkaul, 1 Com., 164 

iftcjElt^ T. Brooman^ 1 B.C.C., 437 

EvoHB V. CroMe^ 15 Sim., 600 

WiXdn V. DomUs^ 1 Sm. & Gi£, 475 

Doo d. CkUeoU v. WkUe, 1 East, 33 

JforjMw 0/ TUekfidd v. HomccuOe, 2 Jur., 610. 

Bakenett^ for the defandant— The words of the will affect the 
personal estate, and cannot by any force of constructicm be made 
applicable to the real estate. If in the last clause in the devise to 
his wife the testator had stopped at the word ''residue," he would 
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have passed both his personal and real property; but he has gone 
on to define what '' residue" shall mean, and the case la there- 
fore narrowed down to a question of the meaning of the word 
" eflFects." If the word " effects " wwe not there, there would have 
been no argument for the other side. I think there are many 
cases to prove the proposition that the word '' effects " does not 
pass real property — 

Do€d.Hicky. Bring, 2 M. &SeL, 448, 

in which are referred to— 

Hogan v. Jackson, Gowp., 299 
Doe d. Andrew v. LaincUntry, 11 East, 290 
Ihe d. CkUooU V. WhUe, 1 East, 33 
Camfield v. Gilbert, 3 East, 516. 

It would be perfectly competent for a man to commence a will as 
the Legislature does an Act by an \ interpretation clause. In the 
cases cited by the learned AUomey^eneral the decisions have 
been where it was clear the words must refer to real property, and 
in the case of the Marquis of TitehfieUd v. Homcastle the case was 
decided on a totally different point altogether. (Gwykne, J. — In 
this case was there a special devise 1) But that was propei*ty of a 
totally different character, and cannot bo said to be included in 
the residuary clause. (Gwtitnb J. — ^Then he intended to die 
intestate as regards the town acre.) That is entirely a speculative 
alignment. It cannot be said what he might have intended to do 
with it The same argument would apply in every case that has 
been tried, for unless there was other property there would never 
be litigation. The argument cannot have much force. In the 
first three clauses the testator uses the words *'I give and 
bequeath." (Gwynne, J.— The word "bequeath" is surpliuMge.) 
Perhaps so; but it is important, for when we come to the last 
clause we find only the word "give" employed, thus showing that 
the testator had in his mind that there was a dear distinction 
between the classes of property he was conveying. I deny the 
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statement of the learned Attorney-Genial that the testator was 
on illiterate man. The will does not show that he was. It is 
perfectly clear, coherent, and intelligible. He first deals with his 
real property, piece by piece, then with a portion of his personal 
estate, and finally he deals with the residue. Can it be said there 
was any confiision in the testator^s mind as regards what he was 
doing ? There are several cases to show that words more compre- 
hensiye than those in this will have been held not to pass real 
estate. — 



Woolam V. Kenwmihy^ 9 Yes., 137 
TinuwM V. PeiUnSy 2 Atkms, 103 
Belaney v. Bdaney^ 36 L.J., Chan., 265 
Cook V. Jaggardy 35 L.J., Ex., 76 
Coord V. Holdemess, 20 Beavan, 147. 

There is another point to be considered, though it has been 
treated with contempt by the learned AUomep^etieral — the 
appointment of an executrix, which I think is a strong aigument 
in figivonr of my contention — 

Shavf V. Bull^ 2 Eq. Ca. Ab., 320. 

The case goes a good deal further than I could wish, and I must 
confess that in many parts it has been overruled; but I think, so 
fiir as I want it to go, it has been upheld. At first sight there is 
a distinction between this case and that of Wright v. Skdtouy 
quoted on the other side; but on examination it would seem that 
they are veiy similar. Apart altogether from the technical con- 
struction of the will, there are considerations suggested by the 
&cts which ought to have great weight with a Court of Equity. 
Assuming for sake of argument that the contention on the other 
side to be correct, not merely the eldest son, but all the other 
children of the testator will be disinherited, and the widow come 
in for all the property, and I therefore ask your Honor to declare 
that the testator died intestate as to all the real property not 
specifically mentioned in the will. As r^;ards the costs, there 
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being no estate in Courti your Honor will have to make a special 
order in the matter. 

Cur. acL vulL 
14 September— 

GwTNNB, P. J., now gave judgment : — 

This is a special case stated for my opinion, and the question 
raised is, in what sense did the tesUtor use the word <' effectsr 
The testaUnr having, both at the time of making his will and at his 
death, real and personal estate, gave to his eldest son, and also to 
his second son, a section of land ; and to his third son a sum of 
motley not exceeding £100, to be invested m a section of land for 
him and his heirs for ever. The will then goes on thus : — ** And 
to Susannah, my beloved and lawful wife, I give the residue of all 
my goods, cattle, chattels, and other effects, for her own individiutl 
use, and I appoint her my sole executrix." The only question on 
this case is whether by the words ''and other effects" the real 
estate— other than that devised to his sons— of which the testator 
died seised passed. Now, the word effects ex vi ternUni applies to 
personal estate, and it cannot be disputed al<me, and proprio 
vigare it does not include real estate, and the question is whether 
its ordinacy and established signification be enlaiged by any other 
words in the will, or whether from the whole context of the will or 
from any particular clause in it an intention in the testator to use 
it inamore enlaiged sense can be made to appear. In my opinion, 
the word ''effects" stands in the will imaided by any context, and 
the will affords no index of the testator's mind to show that he 
used it otherwise than in its ordinary and appropriate sense. 
Putting aside the word "cattle" as of no use or force, we have the 
three words "goods, chattels, and other effects," and it cannot be 
disputed that each of these three words has an equally extensive 
import; and it is equally clear that by each of those words used 
■in^y a man could pass the whole of his personal estate ; and I 
know of no role of construction by which the use of three words of 
the same or equal import in combination will give to any one of 
them a more enlaiged signification than what it would receive 
when used sin^y. 

Cote amwered infavawr of drfendani^ with eo§th 
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Gwniin^ PBIK4BT Judqi.] [Iqititt. 

7 Septembib and 5 Octobbb, 1875. 

St. Geobge v. Bubnet and Another. 



JSQmTTACT, 1806-7.— I 

Under Section 4B tff ike Eqmig Aei, 1866-7, »A«r» a eniiieeihaUd 
h^ re&aom qf ike ineoieenejf or death of oii« of tke dtfendante^ a 
eominum order to rratM ike emt may he obtained^ and euek order or 
any noHee tkertqfmeed mot he eerwed o» tke otker drfendaute to enek 
enit, 

IfonoN to set aside an order of reTiYor, on the grounds that the 
Court had no power to make such order, and that notice of the 
same was not senred on the surviving defendant. 

On the 11th October, 1869, a decree was made directing an 
account On the 11th November, 1870, after the Master had 
finished theenquiiy, but before he had presented his report to the 
Courts the suit became partiaUy defective by the insolvency of the 
defendant Burnet, and on the 22nd of the same month totally so 
from the failure of the plaintiff to join the official and trade 
assignees of such defendant as parties to the cause. Though the suit 
was in this defective state, the Master made a report to the Goiul 
that the defendants appeared during the enquiry by counsel, and 
that the result of his labours was that the defendants had become 
possessed of a sum of £813 4s. Id. belonging to the estate. On 
August 28, 1871, the Master^s certificate, on the application of the 
defendant James Day, was amended by the Full Court, who 
reduced the amotmt foimd to be due firom the defendants to the 
estate to £513 4s. Id. The cause was at the same time set down 
for f^her consideration. On April 4, 1872, the defendant 
Burnet died, and an order was made to amend the suit by 
substituting in his place his widow and executrix, Elizabeth 
Buniet. The estate of deceased had paid a dividend of 5s. 3Sd., 
and thi^ together with the expenses incurred in the Insolvency 
Courts had swallowed up aU the proceeds. In September, 1874, 
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an order was obtained to stay all further proceedings until the 
defects in the cause had been remedied, and to meet that event the 
plaintiff had obtained, under the 46th section of the Equity Act, 
''a common order/' and had served notice of the same on the 
assignees of the insolvent and deceased trustee Burnet The 
surviving trustee contended that he ought to have had a similar 
notice, and that by taking the step the plaintiff had there had 
been a failure of obedience to the command of the Court 

The Attorney-General (Way, Q.C), for the defendant Day.— 
The question is whether a '* common order'' can be made? I 
think I can satisfy your Honor that it could not, for the simple 
and manifest reason that since the suit became defective 
proceedings have been taken, at which the parties now sought to 
be joined ought to have been represented. By the order sought, 
the assignees would be put in the position that they would have 
occupied if they had been joined as parties to the suit immediately 
it became defective ; but that would bo a denial of justice to them, 
for if they were parties to the cause then they would have had the 
right to have been heard at eveiy stage of its procedure — 

Au9ter V. Haines^ L.R, 4 Chan., 445 
Capp$ V. Capp9^ L.R., 4 Ch., 1 
EgrenunU v. TAompaofi, L.R., 4 Ch., 448 
Grifin v. Morgan, 19 L. T., N.S., 714. 

It is clear, then, that without the consent of the parties this order 
cannot bo made. If the consent be not given, then defects in a 
suit can only be remedied by a suj^plemental bill — 

Hildyard v. Field, 25 L.T., N.S., 784 
Patch V. Holland, 29 L.T., N.S., 419 
ScoU V. Dnncomhe, L.R., 9 £q., 665 
Pemberton's Equity Practice, 31, 52, 53 
Dyson v. Morris, 1 Hare, 413 
Jones ▼. Howell, 2 Hare, 350 
Beale v. Smith, L.R., 9 Chan., 85. 
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Stuart^ on the same side. — Under no circumstances is the plain- 
tiff entitled to the order, and even if he were, then he has not 
taken the proper procedure to enable him to act upon it, as he has 
failed to give us notice. It is entirely by the lache* of the plain- 
tiff that the fimd which would have been otherwise available has 
been paid away by the assignees. The question as contribution by 
the co^efendant can be considered on the further consideration — 

Bate V. Hooper, 5 De Gex, McN. & G., 338; 

The order is a nidlity. 

Barlow^ and Wigley^ for the plaintiff. — That is a point not 
taken by the motion. The motion only speaks of irregularity. 

<S<ttar<.— The Court will not refuse to hear any argument 
which may show that there has been an excess of jurisdiction 
which ought to be rectified. 

Barlow and Wigley. — By abandoning the motion to dismiss the 
order replacing the deceased trustee by his widow, the other side 
admits the suit to be constituted aiight up to that date. The 
present motion is simply an attempt to go behind an order admitted 
to be correct This is a dilatory motion by the defendant for the 
purpose of obtaining time in which to pay the amount he owed. 
If the defendant wished to make out a case he must do so in his 
answer. The present conduct of the defendant amounts to an 
admission that when he obtained the order reducing the amoimt 
the Master said he <)wed the estate, he made false pretences to the 
Court, perpetrated a farce, and so inveigled the Coiui; into giving 
him what he had no right to ask. It would be useless to say that 
he did not know that the other defendant, his brother-in-law, and 
a man with whom he was in constant communication, had become 
insolvent. (Gwyhne, J. — Unfortunately, the English rule that a 
Gazette notice is pubhcation to all the world does not prevail in 
South Australia.) Then we submit that the present defendant has 
no loeui standi on this stage of the cause, for the Act distinctly 
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aajB that the person competent to ask for the dismissal of such an 
order as the one prayed is he who has receiyed sexriee of notioey 
and the defendant^ by his affidayit, expressly admits that he has 
not had notice. At a future stage he may contest the matter, but 
at the present time he has no locus ttandi. (Gwrif nb, J. — ^Ihe 
axgument will go a little too &r. By this means you could ayoid 
making a person who had a great interest in the question a party 
to the cause.) But he would have the remedy I have already 
indicated. If he liked he could himself file a supplemental bill 
Even if he had the right under the Act to do so^ he could not now 
appeal against the order, as he allowed the twelve days to elapse, 
the time specified by the rule of Court in which to make appeals. 
The Attomey^eneral has by his aigument pretended that he 
represents the assignees. Those parties have not quarrelled with 
the course adopted by the plaintiff. None of the cases cited touch 
the question at issue. They all refer to instances in which new 
interests have come into existence never previously presented in 
the suit Here, however, there is no creation of interest, but a 
mere transmission from a trustee to his assignees, and they take 
his place. And if there has been no acquiescence nor laying by on 
the part of the defendant, the defective state of the suit has been 
caused by a common error of which the defendant is precluded 
from taking advantage — 

PkUlipi V. Clarhe, 7 Sun., 231 
ffntUer v. Caprm^ 1 Jur., 185. 

(GwTNNE, J. — ^The suit is at an end, there having been a decree.) 
He cannot raise any equities not raised by the original bill — 

Morrison v. Morrison^ 4 M. ds C, 216. 

(GwTNKE, J. — I can only listen to the other side's argument on 
the ground of nullity.) And that argument, by the terms oi the 
motion, they are precluded from bringing before the Court — 

Pemberton's Equity Practice, 26 
SUele V. Phmer, 2 Phil, 782. 
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The defendant is precluded by the common error of the parties 
from taking his present objection — 

DavU V. FranJdin, 2 JBeay., 36d 
Lincoln v. Wright^ 4 Beav., 166 
La»k v. MUler, 4 De Gex, McN. k G., 841 
Cochrane v. PkUlipi, 3 W.R., 461. 

It is not necessary to serve a notice upon a person who is ahready 
a party to the suit ; the assignees are the only persons entitled to 
be served, and they have had notice. That was the practice 
under the old state of things, and in the cases commenced before 
the change must govern the present practic^^ 

Pemberton's Equity Practice, 56, 86. 
The cases of 

Dy9on V. i/orrtf, 1 Hare, 413, 
and 

Joua V. Hcfwdl^ 2 Hare, 350, 

can not apply, as in those cases the suit had been defective from 
the first for want of parties, and a supplemental bill was necessary 
to enable parties to be represented. In 

Patch V. Hottand, 29 LT., N.S., 419, 

there was an acquiescence on the part of the parties ; and in 

Grifin, ▼. Morgan^ 19 LT., N.S., 714, 

there had been a change of Uatw of one of the parties, neither of 
which events has occurred in the present case, and it cannot 
therefore be governed by the decisions given therein. The 
plaintiff has nothing more to do than to ask for his own rights, 
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and he need not endeavour to settle any differences that may exist 
between co-defendants — 

Lewm on Trusts, 4th Ed., 639 

EedetUm ▼. Lord SMmerddale, 1 Beav^ 396 

Seton on Decrees, 3rd Ed., 22, 23 

JoUy Y. ArlnUhnoi^ 28 L.J., Chan., 274, affirmed 

ibid., 547 
PtU ▼. Bonner, 5 Sim., 577 
Lewin, 640 

Perrp ▼. JSinott, 4 Beav., 179 
CoUingham v. E. 0. Shrew$bwryy 3 Hare, 650 
Bigmll y. ileJi'iu, 6 Mad., 369. 

Slnari, in reply. — ^The axgument of the other side has proceeded 
upon the fallacious assumption that there has been a breach of 
trust It may have been that iOie defendant was orer confiding, 
and trusted too much in his co-trustee ; but it is idle to suppose 
that he would have done as the other side said he ought to have 
done, and committed himself to an expression of opinion that a 
thing had happened when he did not believe it had occurred. 
Surely the plaintiff cannot complain of irregularity on the part of 
the defendant when he has been guilty of the same thing. All 
the recent cases show that the order prayed is beyond the juris- 
diction of the Court, and the difficulty is now met by a summons 
being issued to all the parties in the cause calling upon them to 
show why the order should not stand. Mr. Barlow has said the 
Court cannot consider the respective rights of co-defendants, but 
that is opposed to a good authority. And it must bo strongly 
borne in mind that this is not a final decree ; and that a decree 
which simply directs the Master to take accounts is open to further 
consideration — 

Daniels, 753. 

Cnr, ad, vulL 
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5 October — 

GwTNNE, P. J., now delivered judgment as follows: — 

This was a motion on the pait of the Attomey-Qeiural to show 
cause why an order of revivor obtained by the plaintiffs should not 
be set aside with costs as being irregular, or rather a nullity, and 
therefore void. I find that this is a suit commenced many yeai*s 
ago. The bill was filed on the 16th December, 1868, and it called 
upon the trustees to give an accoimt of the administration of the 
trust, and it has lingered on till the present day. What the 
causes of delay have been, I do not know; but one cause 
apparently is that one of the trustees became insolvent, and 
subsequently died. The suit from that fact became defective, and 
it was neccssaiy for the plaintiff, if he intended to cany on the 
suit, to make it right by putting before the Coiut the representa- 
tive of Burnet, and this motion turned upon the question of 
making his assignees parties to the suit. It is not necessary to 
consider whether his executrix ought to have been made a party, 
for from the date of his insolvency the suit was defective. It 
was, therefore, necessary that his assignees should be brought 
before the Court and made parties to the suit Under the old 
law, it would have been necessary to file a bill for that purpose, 
but it seems that the spirit of the age is against such a 
procediu*e. I am veiy glad that it is so, for looking at the mass 
of papers before me from which no benefit has accrued, it would 
be simply a mockery of justice to bo obliged to cause the plaintiffs 
to file a bill in order to make the assignees parties to this suit. I 
deem it fortunate that the spirit of the age is against such vast, 
such useless, and such an unreasonable process as the old law 
sanctioned. The English Legislature, however, changed the law, 
and that change has, I am happy to say, been adopted in 
South Australia in the Equity Act of 1866 ; and the question at 
issue 'turns upon the constniction to bo put upon Sections 45 and 
46 of that Act — sections which have a totally different pui'pose, 
which were passed to remedy different evils, and therefore receive 
different constructions. By the 45th section it is enacted — ^' It 
shall not be necessary to exhibit any supplemental bill in the said 

H 2 
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Court for the purpose only of stating or putting in issue facts or 
circumstances such as may have occurred after the institution of 
any suit; but such facts or circiunstances may be introduced by 
way of amendment into the original bill of complaint in the suit of 
the case if otherwise in such a state as to allow of an amendment 
being made in the bill; and if not, the plaintiff shall be at liberty 
to state such facts or circumstances on the record in such manner, 
and with respect to the proof thereof, and the affording the 
defendant leave and opportunity of meeting the same, as shall in 
that behalf be provided by the rules and regulations before 
mentioned." Upon the constructioii that is put upon the section, 
it is clear that for many pui-poses it is still necessary to file a 
supplemeutal bilL It is clear that after a decree had been made, a 
suit could not be amended, and such an amendment could not 
come within the scope of the 45th section. But the other section, 
the 46th, is quite a different enactment It says : — ** Upon any 
suit in the said Court becoming ^abated by death, marriage, or 
otherwise, or defective by reason of some change or transmission of 
interest or liability, it shall not be necessary to exhibit any bill of 
revivor or supplemental bill in order to obtain the usual order to 
revive such suit, or the usual or necessary decree or order to 
cany on the proceedings ; but an order to the effect of the usual 
order to revive, or of the usual supplemental decree, may be 
obtained as of course upon an allegation of the abatement of su^h 
suit of the same having become defective and of the change or 
transmission of interest or liability, and an order so obtained, when 
served upon the party or parties, who, according to the practice of 
the said High Court of Chancery, before the fii-st day of November, 
one thousand eight hundred and fifty-two, would be defendant or 
defendants to a bill of revivor or supplemental bill, shall fi-om the 
time of such service be binding on such party or parties in the 
same manner and in every respect as if such order had been 
regularly obtained according to the then existing practice of the 
said High Court of Chancery; and such party or parties to the 
suit shall be bound to enter an appearance thereto in the office of 
the said Supreme Coiurt within such time and in like manner as if 
he or they had been duly seiTcd with process to appear to a bill of 



Digitized by VjOOQ IC 



1875. 


& A. LAW REPORTS. 


117 


Bvnaaa Coosr. 


St. Oioboi y. Bcjum ahs Axoihib. 


Eovnr. 



reviYor or supplemental bill filed against him : Provided that it 
shall he open to the party or parties so served, within suoh time 
after service as shall be in that behalf prescribed by the general 
roles and regulations aforesaid, to apply to the Coiut by motion or 
petition to dischai^ such order on any ground which would have 
been open to him on a bill of revivor or supplemental bill, stating 
the previous proceeding in the suit, and the alleged change or 
transmission of interest or liability, and praying the usual relic^ 
consequent : Provided also, that if any person so served shall be 
under any disability other than coverture, such order shall be of no 
force or effect, as against such person, until a giuirdian or 
guardians, ad liteni^ shall have been duly appointed for such 
person, and such time shall liave elapsed thereafter as shall be 
prescribed by the rules and regulations before mentioned." That 
section meets the present case, where there has been a transmission 
of the privities of estate, and the defect in the suit can be rectified 
by a motion made in Court, ex paHe^ and without any affidavit. 
That was the coiurse — the very proper course — adopted by Mr. 
Bartow^ who, on behalf of the plaintiffs, obtained a common order 
of revivor. The Attomey-OeHeral and his learned junior seem to 
have mixed up the effects of these two clauses that I have quoted. 
It is true that the decisions on tho sections in the English Act — 
Sections 52 and 53 — which are analogous to our 45th and 46th 
sections, are very conflicting and contradictory; but it seems to me 
that all the later cases, such as Joberns v. Couch, Seton, 1166; 
Smnett v. Hadclife, 16 W.R., 414; Provincial Banking Corporation 
V. TUlett, W.N. (1869); 222, bear out the view that I have taken. 
My view is, I may say, in accordance with the statement of the 
textbook (Daniels's Chancery Practice, vol. ii., 1377): — "Where, 
however, in consequence of the death of a plaintiff or defendant, a 
fresh and distinct interest has arisen in another person not a party 
to the suit, and there is no privity between such person and the 
party who is dead, there can be no order of revivor, but the person 
in whom the fresh interest has arisen must be brought before the 
Court by an original bill." It might l3e said that I should order 
the plaintiff to proceed with a bill ; but I am loth to do that, the 
more especially as there must have been privity of interest between 
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the insolvent and his assignees^ and I therefore think that the 
obtaining of the common order of revivor was the more correct 
coarse to have pursued. I must say that the cases 
presented by the AUcmey-XhMral were very much mixed up, 
and indeed the hirge miyority of the cases were an interpretation 
of the 45th clause, which does not in my opinion apply to the 
present case. I feel bound to confess that that may^be somewhat 
owing to the contrary decisions that have been given in England — 
contradictions which I believe arise owing to the great xwipect 
paid by lawyers to the reason of their ancestors, which nev^ 
allows them to extend liberal notions one inch further than they 
feel conscientiously bound to do. I find that the defendants have 
entered an appearance, and have submitted to the jurisdiction 
of the Court They have appeared before the Master ; they have 
been instrumental in bringing about a certain arrangement, and in 
agreeing to the Master^s rq>ort ; and on that ground alone, I would 
not interfere to disturb this order. If there were not this fatal bar 
of acquiescence, it is clear that the defendants have not conformed 
to the rules of the Court, as it is quite clear they did not appeal 
within twelve days from the making of the order. The matter is, 
therefore, simply one of costs. I cannot help feeling that this 
motion was an improper one, and I feel a certain twinge of 
conscience in not making the solicitor pay the costs; but seeing 
that this matter has been in the Court since 1868, and at that 
time Equity jurisprudence was not so well imderstood nor so much 
practised as now, even by myself as well as the Bar, 1 feel I must 
act on the maxim — '' Not being ignorant of evil, I pity the 
wretched who suffer." But though I will say that the solicitor 
should not pay the costs, still his client should do so, and I, there- 
fore, dismiss the motion, with costs against the surviving trustee, 
Mr. James Day. 

Mn^an dumitted 
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29 AND 30 July, 4 August, and 7 October, 1875. 

Levine v. The Bank of Adelaide. 

COMPANIES ACT, 19U.-^CUfine§ or Orders^ BiU$ ^ Exchange^ 
Notice qf Ditkommr, 

The plainHjf, a wtorekeeper, wa$ im Ike hahU of receiting from miners 
m ku neighbourhood, in pagmeiU for goods, cerlaim doeumenls, 
signed hg the eapiain and pntner of the mine and addressed to ike 
Sfcreiary, and ^f sending these to his hankers, who atjtrsi treated 
them as cash, hut snbseqmentlg gave notice to the plaintiff thai theg 
would no longer receive ihem as cash, hut onlgfor eoUeetion, 

One htleh of these documents was dishonoured, bui no notice of dit* 
honour was given bg the Bank to the plaintiff', and it was not until 
efler a second batch of such documents hmd been received hg the 
plaintiff and forwarded to the Bank, and not until the mine stopped 
pagment, that the plaintiff learnt from the d^endants that the first 
batch of documents had been dishonoured* 

On the trial the above documents were treated bg counsel and in the 
direction of the Chief Justice as cheques or orders for pagment of 
moneg on which the Compang was liable, and the verdict qf thi 
Jurg was founded on that direction, 

Hdd on ipponX^That the documents were bills of exchange, on 
which — theg not having been drawn for and on behalf of the Cwn» 
pang, nor accepted bg the Sccretarg — the Compang was not liable, 
and thai as this view altered the conditions on'which the liabilitg qf 
the drfendemts depended, there muet he a new trial, 

Q^u&f^TFhelher the Compang would have been liable if the bilU had 
been aeeepted bg the Secretarg f 

Rule hm» obtained by the defendant calling upon the plaintiff to 
show cause why the verdict should not be set aside and a new 
trial granted on the groimds (1), of misdirection; (2), that the 
damages were excessive; and (3), that the plaintiff was only 
entitled to nominal damages, if any. And cross rule by the 
defendant for a new trial or to increase the damages. 

The action was tried before the Chief Justice at the Civil 
Sittings of the first term of the present yeai*. 
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The plaintiff, a storekeeper, was in the habit of receiving from 
minem and others engaged on the Prince Alfred Mine certain 
orders signed by the captain and purser of the mine and addressed 
to the Seci^etaiy and of forwarding these orders to the Bank of 
Adelaide, who at first treated them as cash, but subsequently gave 
notice to the plaintiff that in future they would not treat them as 
cash, but hold them simply for collection. 

The mine stopped payment in May, 1874. 

Two batches of the above documents sent by the plaintiff to 
the Bank were dishonoured, but no notice of dishonour was given 
to the plaintiff by the defendant 

The plaintiff claimed the amount of the two batches of orders, 
and also damages for the loss to his business and credit through 
the loss consequent on the non-payment of the orders. Counsel 
on both sides, at the trial, treated the documents as cheques Or 
orders for payment of money on which the Company was liable, 
and the Chief Justice directed the jury accordingly; but also 
directed that the claim for loss of business and credit was too 
rranote. 

The juxy gave a verdict for the amount of both batches of 
orders. 

Baueaut, Q.(7., and J. W. Downer now moved that the rule be 
made absolute. 

The AUornty-General (Way^ Q.C.) showed cause. — ^The argu- 
ment on the other side proceeds, I believe, on the assumptioti that 
these documents ai*e not bills of exchange, but orders drawn by a 
party upon himself. This certainly was a point not taken at the 
trial, and one therefore which if tenable the defendant would not 
be allowed to avail himself of at the present stage of the case; 
for if at the trial we had been driven to rely upon the contract 
between the parties the plaintiff's evidence might have been made 
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much atr ougBT than it was. And for a moment let ua see what ia 
the worth of the olijectiou. It ia oljeoted that theao documents 
cannot be billa of exchange because there is not a drawer and a 
pajee, and that a person cannot draw upon himself. If such were 
the case a London firm could not -draw upon a colonial house if it 
was a firm of the same name and person. No authority has been 
quoted in support of the proposition. (Gwykke, J. — ^Mr. Bjles 
says a man can draw a bill upon himself.) It is a common mer- 
cantile transaction. That they are bills of exchange is clear, as 
they are drawn by the captain and purser of the mine upon the 
Secretary of the Company. It is not competent for the purser 
and captain of the mine to relieve themselves from liability as 
the drawers by showing that they drew as agents, Uiough 
evidence might be given to show that other persons were also 
lUble— 

Byles on Bills, 71, 73 

Fenriie v. MaHyn, 28 L J., Q.B., 28 

Lindsay v. Walker and Another, 4 S.A.LR., 106 

It is a custom of merchants, and therefore the law, that a banker 
who undertakes to perform the business of a banker miut in the 
performance of his duty present bills sent him for collection' 
and at once give notice of dishonoiu: if they be not paid — 

Byles on Bills, 282 
Firth V. Thruih, 8 B. ife C, 387 
Van Wart v. Woolley, 3 B. & C, 439 
Bich/ord v. Fidye, 2 Campbell, 537 
Hare v. ffenty, 30 L.J., C.P., 302. 

The receipt sent by the Bank that these orders were held for col- 
ection can only mean that the Bank undertook the duty of collecl 
tion. It is uiiged on the other side that thera was a coiTesponding 
duty upon the part of the employer to see whether the Bank did 
its work and that the orders were paid. (Gwynne, J. — It would 
be a very natural impulse.) Under the circumstances of the cas- 
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it would not. The Bank had refused the plaintiff an overdraft, 
and that being so the fact that the cheques or drafts he drew 
against these orders were honoured was the strongest possible 
intimation that could be given by the Bank that these orders were 
paid. Supposing that these documents were not bills of exchange, 
then what would be the relation of the parties) The position of 
the Bank would be this — '' I undertake to see whethcjr they can be 
paid." If they were not paid, the duty of the person who under- 
took the responsibility of seeing whether they were paid wotdd be 
to give notice of dishonoiur. It is also 'dear that when a banker 
or a person who undertakes the collection of bills fails to give 
notice of their dishonoiur within the ordinary and proper time for 
so doing by the law of bankers, he is assumed to have made the 
bill his own. Then the next question is — ^Did the plaintiff siutaiu 
more than nominal damages, and if so, whether the damages 
awarded are excessive) Assuming that I am correct in my first 
aigument, that the Bank in failing to give notice of dishonoiur 
conmiitted a breach of duty, the Bank will endeavour to relieve 
itself in two ways. In the first place they will say the plaintiff 
had his remedy over against his customers. Of course, if these 
orders were taken in exchange for goods, or in satisfaction of past 
due debts, then the right of the plaintiff as against transferees 
would be merely suspended — 

Turner v. StoM, 1 DowL <fe L., 131. 

But in many cases these orders were taken for actual cash, and 
Mr. Levine is entitled to be put in the same position as he would 
have been if the Bank had given proper notice of dishonour. 
Such cannot be said to be a case for nominal but for substantial 
damages. Then we shall in the second instance be met by the 
Bank saying, ** You have your remedy over against the Company 
and the two drawers of the bilL" It was shown in evidence the 
persons who hod pressed the Company had obtained their money, 
and it was a fair question for the Jury to take into consideration. 
The probability of plaintiffs being able to have also obtained his 
money if he had the notice in due time, that would essentially be 
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a qnestion finr the jury to oonsidery and itfi estimate for them to 
make as to the amount of damage the plaintiff had suffered. And 
farther there cannot be a verdict of nominal damages in this case, 
as the plaintiff could go to the jury on the money counts and 
reoorer the whole amount— 



Vam WaH v. WiMey^ 3 R & C, 439 
WiUiaamM ▼. Smiih, 4 B. 4 Aid., 496. 

IngM^^ Q.C.f on the same side. — ^The habit of a person drawing 
bills upon himself has become so common that it is known in the 
mercantile world as ^pig upon bacon.** As I think it must be 
quite dear that if the plaintiff is entitled to damages he is 
entitled to something more than nominal damages, the case is 
narrowed down to the question — ^Were the damages excessivel 
Now, the relation between principal and agent consists in an 
implied authority on the one hand and an implied confidence on 
the other — 

Stoiy on Agency, 5th Ed., 233, sec. 199. 

The general principles of agency are, howerer, susceptible of 
qualification by the usage of trade or by the express permission of 
the principal — 

Ibid., 243, sec. 208 ; 

and the limitation of any particular agency is to be determined by 
the dealings and transactions that take place during its course — 

Ibid, 244. 

Van WaH t. WooUey, 3 B. & C, 439, 

though at- first sight appearing to support the view of the other 
side, will on perusal be foimd only to go this length — ^that the 
Judge said that if certain facts about which there were a doubt 
had gone to the jury, the verdict must have been for a different 
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amount of damages. The plamiiff having received no notice of 
dishonour would be entitled to presume that all the parties'liable 
on the bill had paid it — 

PhUipB V. Aidingy 2 Taun., 206. 

J, W, Downer, in support of the rule. — ^The argiunent that has 
been addressed to joiur Honors to-day from the other side is not 
only in the main different from that set out in the pleadings, but 
is entirely different frx>m that taken at the trial. The declaration 
set out that these documents were cheques or orders for the pay- 
ment of money. It was opened to the jury by the learned Attoifuy' 
GeneraX that the damage consisted in the plaintiff's loss of his remedy 
against the persons from whom he had received them, and it was 
on that basis that the learned Chief Justice directed the jury; 
and I submit that such being the case the AUomey-Omeral has 
now no right to set up these documents as bills of exchange. 
(Hanson, C.J. — Of course when the rule is on the groimd of mis- 
direction parties are confined to the points that have been taken at 
the trial, but when the benefit that has been won is sought to be 
taken away a party can aigue for its retainment from any aspect 
of the case that will best suit his purpose. And that is so for this 
reason — that the question is only what the damages shall be, and 
not how the damages occurred.) At the trial it was never 
suggested that this was a bill of exchange drawn by the captain 
and piu-ser, on which therefore they were liable, and for a very 
good reason. If they had said at the trial that these were bills 
drawn by the captain and the piunser on the Secretary, then we 
should only have had to have shovm that the captain and purser 
had no ftmds in the bauds of tlie Secretaiy to meet such drafts. 
In that is contained the whole theory of the notice of dishonour — 
that if you have funds notice is to be sent you at the earliest 
possible moment that you may withdraw them. These documents 
are to be looked upon as being the instruments that they are 
described to be in the declaration — viz., cheques or orders. Now, 
if they be cheques, the plaintiff would have lost no remedy by the 
failure to give notice, as the cheques beuig drawn by the captain 
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uid the purser they would still be liable. And if they were 
promissoiy notes the result would be still the same, for no notice 
is required to be given to the maker of a promissory note of the 
fbct of its dishonour. (Hanson, C.J. — ^Would it not be necessary 
to give notice within a reasonable time if a cheque were not paidy 
Mr, Downer?) I think not; but I am only dealing with the 
matter from the point of view whether these documents are bills 
of exchange. I must reiterate all I have hitherto said in objection 
to the right of the other side to now say they are bills of exchange; 
and I would further submit, as another reason why they arc not 
entitled to do so, that the point never went to the jury. Assuming 
that these documents are cheques, the plaintiif, by the failure of 
the defendant to give notice, has lost no remedy he would other- 
wise have possessed against the drawers or endorsers. (Hanson, 
C.J. — But that you must see, Mr. Downer, must depend upon a 
great number of circumstances. What, I would ask, is the 
difference between an order for payment and a bill of exchauget) 
Au order for payment may or may not be a bill of exchange. 
(Hanson, C.J. — Then, if that be so, can you narrow the question 
so as to say these documents were not bills of exchange 1) A 
cheque is an inland bill of exchange. And now, assiuning that 
these were bills of exchange, I shall still contend that by faihu*e 
of notice the plaintiff has not suffered more than nominal 
damages. There is nothing in the evidence to show that the 
captain and purser did not have notice of the dishonour, and the 
remedy of the plaintiff would still therefore remain against them. 
The parties who passed those so-called bills of exchange to the 
plaintiff never endorsed them and never became parties to the 
contract, and so were not entitled to notice, and were never liable to 
the plaintiff. And then, even assuming that these were the bills 
of the Company, which, after the argument of the AUorney- 
GeneixU, it is impossible for the other side to say they were, the 
plaintiff's right against them would in no way be affected by the 
fiulure to give notice of dishonour, because they were in reality at 
the moment an insolvent company. (Inglehy — No; they were 
only suffering from impecuniosity.) 

C%ir. ad, v%iU, 
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SO July— 

Boueaut (Q.C.J^ on the same side. — ^The first question to which I 
shall refer will be that of the alleged duty of the Bank to give the 
plaintiff notice of dishonour. (OwnnrE, J-. — How do yon found 
the dutyt) On that of principal and agent, and the relation of 
the parties would have been governed by the custom of business as 
between Levine and the Bank. These dociunents were not bills of 
exchange in the ordinary mercantile sense. They were not treated 
01 dealt with by Levine in that sense, neither were they renewed 
or treated by the Bank as bills of exchange. If the question had 
arisen while the Bank was receiving these orders as cash, I would 
not press my contention; but the position of the defendants 
changed alter they wrote the letter saying that they would simply 
hold the orders for collection. That Levine appreciated the change 
was shown by his writing to ask whether the orders hod been paid. 
There is sufficient evidence to show that all the coiurse of business 
between the parties consisted in the orders being sent to the Bank 
for them to use their utmost efforts to obtain their collection, and 
the evidence as to what the Bank did warrants me in saying that 
instead of being negligent in the matter, they displayed great 
diligence. The ordinary iiicidents which flow fix>m bills of exchange 
ought not to flow from orders like these given in fiir away country 
districts and sent to Adelaide for collection. This is the first time 
that these documents have been called bills of exchange. At the 
trial, they were only called orders for the purpose of obtaining 
money, and what was said by the plaintiff's counsel at the trial is 
wholly inconsistent with what has been set up on the argument. 
By the declaration, the plaintiff made out that the Bank had been 
negligent in not giving notice of the dishonour of bills, that mider 
the plaintiff's present argument may be said not to have been 
iftccepted. It was charged that the Bank was guilty of n^ligence 
in not collecting the money from a person who was not a party to 
the bill. If it had gone forth publicly that these orders were bills 
of exchange, and it had been shown that they had been treated by 
other persons as such, then the Court would of course decide that 
they were bills. But it is perfectly clear that they were not treated 
as bills by the two men who issued them, nor by the men who 
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accepted them, nor by Lerine himaelC (Gwykve, J. — ^But I 
apprehend that if by the writing the document was a bill of 
exchange, no treatment would moke it anything else.) No doubt 
such is the case^ but I would point out that the question is not 
what is or was the nature of the instrument, but what was the duty 
of the Bank towards its customer. (Inffleby, — ^That is a point not 
taken at the trial) Ithinklasked fora nonsuit on that ground; at 
any rate, I opened that to the jury. (Hanson, C.J.— I do not 
find it stated in my notes that you did. I think, however, that it 
is quite open to you to take the pohit now.) It is forced upon me 
by the conduct of the other side. This is the first time they have 
called these documents bills of exchange. (Hanson, C.J. — 
Certainly they were not spoken of at the trial as bills of exchange, 
but there was a sort of implied assertion on the part of the plaintiff 
that there was the same duty arising from them as if they were 
bills.) (GwTNNE, J. — ^There is a drawee and a payee, and the 
order is made payable to bearer. That is a bill of exchange.) 
(Hanson, C.J. — If you were sued upon such a document, you 
could not be nonsuited on the ground that it was not a bill.) I 
should not take the point. But, as I have already said, the 
question is not what may the instrument be considered, but what 
was the duty of the Bank. If the Court should think, notwith- 
standing the circumstances to which I have called attention, that 
it was their duty to give the notice of dishonour, then I will have 
to consider the question of damages; and on the grounds put 
before the Court yesterday by Mr. Downer^ I submit that it is a 
case in which the plaintiff is not entitled to more than nominal 
damages. (Gwynnb, J. — ^My impression is, though I have not* had 
the time to refer to Mr. ByWs work, that if I take a bill, of which 
I am the third endorser, to a Bank for discount, and they fail to 
give mo notice of dishonour, then the law holds me free, not only 
from the bill itself, but from the money which I have receiyed in 
discount) Most undoubtedly. (Gwynnb, J. — But supposing I 
simply leave it for collection, and for convenience sake I sign my 
name so that the Bank may know the customer with whom they 
are dealing, and that at the time I have not an Overdrawn but a 
flowing account, there is no obligation on their part to give me 
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notice, and I am not released from liability, though the iigtuy they 
may have done me is greater in the other case. lis the measure of 
damages not the same?) I think not. To recoyer under the 
second case, an action for negligence would have to hb brought, 
and the damages would be determined by eyidence. It would not 
follow that the measure of damages would be the amount of the 
bill— 

Stoiy on Bailments, 5th Ed., 166, sec. 171c. 

Accepting the argument that these documents are bills of 
exchange, I would submit that the only persons entitled to notice 
are those whose names are to the bill They are the drawers, 
and there is no evidence before the Court that they did not 
receivje notice. I would refer your Honors to the cases that were 
cited when the rule was obtained, as also 

Chitty on Bills, 10th Ed., 309 
Byles on Bills, 143, 279. 

Shortly, I may put my argument to be this — If these documents 
be bills of exchange, then there is no proof that the Bank has not 
done its duty. If they be not, then the sole custom and usage of 
business between the parties was that the defendants should do 
their utmost to collect the money, and on that point the evidence 
clearly shows there was no breach of duty. 

Cur, ad, vult, 

4 August — 

The Attorney-General (Way^ Q»C.)y now moved that the cross rule 
for new trial or increase of damages be made absolute, calling 
attention to case of 

Boyd V. PiU, 14 Ir. CUR., N.S., 43. 

J. W. Downer dhowed cause. — ^The cases cited show that the 
position of the Bank in this matter was that of gratuitous agent — 

Story on Bailments. 
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If a person is entrusted with the duty of collectmg a biU, if he 
does not actually have the bill there can be no action for want of 
performance of the executory contract, and even if he gets the bill 
all he would have to do would be to act so as to preserve the 
remedies of his customer on the bill The Irish case 
just cited is but an elucidation of the principle of the 
liability of bankers for not honouring cheques when they have 
funds belonging to the drawer in hand. The damage that could 
be awarded against a gratuitous agent could only be the amount 
of the specific bailment. (Hakson, C. J. — I think the question is 
whether the subsequent damages were not merely contemplated 
by the parties, but would be the natural result of the breach of 
duty, and might therefore have been assumed to have been in the 
hands of the parties.) No donbt ; but it is very important to 
recollect that the Bank was a gratuitous agent, and that as their 
duty only arose on the instrument they could only be liable to 
the extent of its value. The plaintiff sought to have the Bank in 
two ways. First of all he says — ** By not noting dishonour, you 
made these orders your own. You may be considered to have 
bought them, and so are liable for the whole amount" In the 
second place he says — ** By failing in your duty as regards the 
first batch of orders I was induced to take more, and now you 
must cover my whole loss." (Gwtxnb, J. — It seems to me that 
there is a marked difference between this case and those cited on 
obtaining the rule. In those cases the damage followed the breach 
of duty without any subsequent act of the party ; but in this case 
they did not flow immediately, and but for the subsequent conduct 
of the plaintiff might not have flowed at alL) Jiist so; and that is 
the distinction that I meant to draw between this case and Hadley 
V. Baxendale, 19 Ex., 341. I venture to think that the fallacy of 
the argument on the other side cannot be more conclusively shown 
than by asking the question — If the Bank had themselves cashed 
the first batch of orders, what would have been done by the 
plaintiff 1 Would he not have gone on taking the orders 1 And if 
he had, would the Bank then have been liable 1 And ought he 
not to be confined to the loss he expected he had sustained when 
he came to town on the stopping of the miuet It must, I think, 
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be clear that if the Bank had made these orders their own there 
could have been no breach of duty. (Gwynnb, J. — If the Bank 
were liable on the second batch of orders, could not Levine, if he 
had bought shares in the Company, have included them in his 
claim for compensation 1) The cases cited by the other side^ 

Hadlfy Y. Baxendale, 9 Ex., 341; 18 Jur., 358; 

23 LJ., Ex., 179 
Ikiini Y. GarreU^ 6 Kng., 716 
Pkren y. ike Royal Bank of Liverpool^ L.R, 5 Ex., 92, 

only show that the damages that can be claimed must be those 
which are the natural result of and immediately flow fix>m a breach 
of duty, and that when such is the case reasonable damages can be 
recoYered. 

Bmuayi (Q.C.), on the same side. — ^The damages to be 
recoverable must be in the contemplation of the parties at the 
time the contract was made. It is impossible to suppose tliat the 
argument of the other side is good, otherwise a banker by a breach 
of duty on a small cheque might be held liable for half a million 
of consequent damages. I do not think the Irish case cited this 
morning by the AUoniey-Geneixtl can govern the present case. 
(Haksok, C. J. — It seems to me that that case goes this fisur — that 
as the jury may give damages for a general loss of credit, it is 
competent for the plaintiff to give eridenoe showing particular 
injury that may have been sustained.) 

The AUomey-ChMrol (Way^ Q^C.)^ in support of the cross 
rule. — I do not think that there are any grounds for the propo- 
sition of Mr. Downer^ that the Bank was but a gratuitous agent 
I don't see how, under any circumstances, a Bank can be a 
gratuitous agent ; and even if it could, then it does not help its 
position, as it is admitted that they had a duty to perform. 
(GwYKHE, J. — Is it worth while to argue that point? The 
question whether the Bank were paid or gratuitous agents could 
only — supposing they have not done their duty — make the amount 
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of daoiages a matter of degree.) Mr, Dowmt laid grei^t streia on 
the point. It must he I'ecollected that in addition to the parties 
being in the relation of debtor and Creditor, the Bank had a duty 
to perform, and vhen that is the case it has been established that 
parties are liable not merely for the amount of the instnunent, but 
also for any damages that may flow fi*om the breach of duty— - 

Martetti v. Williams, 1 B. & Ad., 415. 

The damages must be substantial. There is abundant testimony 
to bring the case within the second rule of Uadley v. Baxefuhle, 
In the cose of 

Phren v. the JRoyal Bank of Liverpool^ L.R., 5 Ex., 92, 

Lord Chief Baron Kelly says that in coming to a decision 
as to the question of damages all the probabilities of the case 
should be put before the jury. Mr. Baron Martin, who gave a 
concurrent judgment, says that the damages must be special, and 
not general ; and in perhaps the neatest epitome of the nature of 
damages demolislies the usual contention — repeated here to-day by 
Mr, Boiicaut, that the damages recoverable must be in the 
contemplation of the parties at the time of the contract — by the 
veiy common-sense remark that at the period no one ever 
contemplates anything else but a fulfilment of the contract. I am 
quite ready to admit that though the rule laid down by 

Hadleif v. Baxendale, 9 Ex., 341 ; 18 Jur., 358 ; 23 LJ., 
Ex., 179, 

has not been naiTowed as to the question of damages, exceptions 
have been made to the inile, and most especially in the case 
of common earners, as regai'ds- whom it has been decided that 
whereas by undertaking and accepting the duty of carriers, they 
arc bound to take all goods that may be presented, the merely 
giving nofice that certain consequences would probably flow from 
their not being delivered at a specified time would not be sufficient 



Digitized by VjOOQIC 



132 S. A. LAW REPORTS. 1875. 

SuPBUCB Ck>uxT. Livm v. Bank or AdiIjATPM. Commoit Law. 

to ensure an award of extraordinary and peouliar damages, and 
that to ensure substantial damages the notice must be included 
within the contract The Court here has not to infer what was 
the contraoti because that question was sent to the juxy and 
decided in my client's fitvour. Mr. Dcwner^^ argument as to what 
woald have been the effect of the Bank making the orders their 
own is disposed of by the fact that the Bank having expressly given 
notice that they would not do so, but that they simply held them 
for collection, Mr. Levine could never have supposed that such was 
the case. Even if it was, Mr. Levine as the customer of the Bank 
was entitled to notice of the dishonour of these bills. Further, 
Mr. Levine had had a special conversation with Mr. Souttar, which 
was as binding as if it had been a written contract on this very 
question, and he had been assured that he should have notice. 

Ingleby (Q.C.)f on the same side. — It lies with the defendant 
to prove that the damages have been less than the value of the 
instrument 

Cur, ad, imlt, 

7 October — 

Judgment herein was now delivered as follows : — 

Hanson, C.J. (after stating the pleadings.) — ^Upon the trial 
before me, the orders in respect of which the plaintiff's claim arose 
were treated by counsel on both sides as though they were orders 
upon which the Prince Alfred Mining Company were liable. They 
were put forward in that character by the plaintiff, and that view 
was acquiesced in by the defendants, who were bankers for the 
Company ; and the only contention was as to the liability of the 
defendants, whether the^ had given proper notice, or what damages 
had accrued to the plaintiff for their not having given such notice 
of their not having been accepted or paid. I accepted this view, 
and directed the jury in accordance with it ; but after hearing the 
alignments addressed to the Court on the rule, and more carefidly 
considering the nature of the ordei'S, the Court are of opinion that 
tliis view was mistaken — that the Company was not liable upon 
these orders, because they had never been accepted by them. It 
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is not neoeasaiyto discuss the question whether the Company 
would have been liable if the Secix^taiy, upon whom the orders 
were drawn, had accepted them, since he had not done so. The 
orders were not drawn in the name or on behalf of the Company, 
and, therefore, were not within the clause in the Companies Act, 
BO that the Company was not liable as drawers any more than as 
acceptors. That, however, does not conclude the question as to 
the liability of the Bank, but it alters the conditions upon which 
the liability would depend, and as the points thus raised have not 
been submitted to the jiuy, there must be a new triaL The 
second rule must fkll, for there was nothing to support the finding 
of the jury as to damages. The rule for a now trial will, there- 
fore, be made absolute, and that to increase the damages will be 
discharged. 

Bule ah9olutefor a new trial. 
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Hahbov, C.J., Stow, J.] [Comuok Law. 

21 October, 1875. 

In the Matter of William Kixo, Insolvent. 

INSOLVENT ACT, 1860, See. 126.-HabeM Cdrpus-anfar— 
Warrant—Scienter — Bail— Appeal, 

It it not a necessary ingredient of the offence of obtaining forbearance 
bjf means of false pretences within the meaning of Section 125 qfthe 
Insolvent Act, 1860, that such pretences should have been false 
within the hnoioledge of the Insolvent, or made with intent to 
dffraud, nor need the order or warrant for imprisonment oner such 
knowledge or intent, (Ex parte Fischer, 8 S. A.L. R. 57, overruled, ) 

The warrant for imprisonment under (he above Section need not set 
out all proceedings prior to the order, which is in itself suffident 
authority for the issuing of the warrant. 

The Supreme Court has no jurisdiction to admit a prisoner in 
custody under an order of the Commissioner of Insolvency to bail 
until appeal entered. 

This was a writ of hctleas corpus^ calling upon the Sheriff and 
Keeper of the Gaol at Adelaide to bring up the body of William 
King, in prison under an order of the Commissioner of Insolvency. 
The warrant under which the priaoner was detained set out the 
order, but did not recite the prior proceedings. The order as set 
out in the warrant alleged that the prisoner had obtained the for- 
bearance of certain specified creditors by false pretences, biit con- 
tamed no averment of scieiUei- or intent to defraud. 

The Attomey-GeMral (Way^ Q.C) and J. W. Downer now 
moved that the prisoner be discharged. 

The Court decided to hear counsel for the insolvent first 

The Attorney-GemrcU (Way^ Q.C.>— I move that the prisoner 
be discharged on the ground of a decision already given by this 
Court- 
In re Fischer, 8 S.A.L.IL, 57. 
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(Hanson, G. J.-~I was not present at the time that decision was 
given. I think it was an improvident decision.) (Stow, J. — The 
case of Regiiui v. Bowen is decisive on the point If the Conrt 
had had its attention called to that case, it would not have decided 
as it did in Fischer's case.) 

Inglthy^ in support of the warrant — ^The case of 

Regina v. Waikiiuon, 26 L.J., N.S., 853, 

is still stronger, as it is a decision on the Bankruptcy Act. 
There is a great distinction between the present case and that of 

Bfgim v. Bowen^ 13 Q.B., 790; 13 Jiu*., 1045. 

(Hanson, C.J. — The order is in the very words of the Statute.) 
The mere falsity of a statement caimot give the Court jurisdiction. 
(Hanson, C.J. — Yes, if anything was obtained by it.) The decision 
in Bowen's case was that of a superior Coiut and not of an inferior 
Court. As pointed out in Fischer's c&sc by Mr. Justice Stow, then 
at the bar, a man might under such an order bo made liable 
for the act of his agent committed without his knowledge. 
Watkinsou's case was on a Statute which simply required a state- 
ment of words in the Statute to be proved, llie same remark 
applies to Bowcn's case, and but for that the Court would have 
held that the indictment was bad (vide judgment of Mr. Justice 
Whitehan, who was referred to 

Beffttia V. Henderson^ 2 M.C.C., 192, 

in which the point was left open). In such a case any defect would 
be cured by verdict That is all Lord Denman says in Bowen's 
case. It was necessaiy in the present case to show the act was 
done knowingly or desiguedly. Even in Watkinson's case, Lord 
Chief Baron Kelly said the present objection would be good at 
Common Law. There is another objection to the warrant, and 
that is that an order for imprisonment can only be made at the 
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time of hearing (vide 125th section of the Insolvenoj Act). 
There is nothing in the proceedings to show when the order for 
imprisonment was made. 

J. W. Downer^ on the same side.— -The cases qnoted, though 
thqr show that ^eUfif-er m not necessaiy to constitnte the offence, 
also show that the Legislature oontemphited its being one of the 
ingredients of the case. 

Stffina V. Hendenon^ 2 M.G.G., 192, 

is still law, and the case decided that 9cienUr is necessary. This 
is a criminal offence, and tdetUer^ and that it was done designedly 
must be proved. (Stow, J. — ^The order says he fiJsely obtained.) 
But not that he did it designedly. (Hanson, G.J. — Eegind v. 
HenderiOH was argued as if the word& ** knowingly and designedly^ 
were in the Statute. Just before the case was argued, the Statute 
was altered and those words struck out.) Tes ; but it proves, 
whether the words are in the Statute or not, that it must be an 
mgredient of the offence. (Stow, J. — ^The words ^'with intent to 
defraud" are not in our Statute, so that if a man obtain goods by 
a false pretence, he is guilty of an offence.) (Hanson, G.J. — ^And 
for that reason the argument is bad.) To overrule the previous 
decision of the Court, some strong authority must bo shown. The 
case quoted is, I submit, not sufficient to induce the Court to 
override its own solemn decision; and the cases quot^ ai*e in oiur 
favour rather than against us. At the most, they only raise a state 
of doubt. Is the warrant good if it does not recite the order f 
(Stow, J. — I think the cose of ex parte Sellar decides the point. 
If the prisoner is in the custody of the gaoler, the judgment is 
enough.) {Inglehy, — The warrant does state that it was after the 
last examination.) (Stow, J. — Would not the order itself be 
sufficient?) I think not, because there is a wan*ant. (Stow, J. — 
The warrant is only necessaiy for his being taken down.) Then 
the prisoner will have to be discharged, because the gaoler will 
have no justification for detaining the prisoner. The warrant, and 
not the order, is returned. If something more than the warrant 
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is necessary, then aU conditions precedent must be given. So that 
whicheyer way the Court likes to look at the matter, I contend 
that the order for imprisonment is bad. The Commissioner must 
decide the case as the law stood at that date. The state of the 
law was then that stated in Fischer^s case, and with that the Com- 
missioner has not complied. {Ingleby, — ^I would refer to 7th 
George IV.) (Stow, J. — ^That only applies to Superior Courts.) 

Hanson, C. J. — ^This is a motion co dischaige the prisoner on the 
grounds — (1), that according to ex parte Fischer, the wan*ant under 
which the- prisoner is held in custody does not show that any order 
has been made setting foith sufficient grounds for the imprison- 
ment; and (2), that the warrant is bad both on the ground that it 
does not set out such an offence as would justify the imprisonment, 
and that it docs not show that the order under which the warrant 
was issued was made at the last examination of the insolvent. As 
regards the first point, we have been pi*e8sed on the one hand by 
the case of ex parte Fischer — a case decided by this Court — and 
the case of Regina y. Henderson; and on the other side by the 
case of Reffina y. Bowen, With reference to the case ex 
parte Fischer, as I have said diuing the course of the 
argument, I feel boimd to say that I was not present when it was 
heard, and that I think it was improvidently decided. Both of 
the learned Judges who were present gave as a reason for giving 
judgment without consideration that it was a matter calling for 
immediate decision, and the consequence was that the case did not 
receive that consideration that it deserved. Therefore, unless 
satisfied with the grounds on which the decision was arrived 
at, it is not one by which I should feel myself boimd. This is a 
proceeding under the Insolvent Act, No. 15 of 1860, Sea 125, and 
the third subdivision of the section states — *' If the insolvent shall 
have contracted any of his debts by any manner of fraud, or by 
means of false pretences have obtained the forbearance of any of 
his debts by any of his creditors," he shall, according to the main 
part of the clause, be liable to be imprisoned at the suit of the 
assignees '^ for any period not exceeding in the whole the period of 
three years /' and the veiy language of the clause, in my opinion, 
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of itself negatives the necessity of any statement that the matter 
was knowingly and designedly done. This is not psri of the 
offence, nor is it a question contemplated by the clause, for. one who 
makes a false pretence by which he induces a pei*son to give credit 
may do as much injury and be just as much a wrongdoer if ho 
does it from ignorance or knowingly and with design. It is a 
matter on which there ought not to be ignorance. A man is 
bound to be aware of the state of his own affairs, and he has no 
right to make false representations, even if he be mot fully aware 
of the extent to which they are untrue. Even if he did not know 
it was false, he would be guilty of an offence according to the 
policy of the Insolvent Law, and rightly liable to punishment 
And the law cannot be complained of, for it has left it entirely to 
the judgment of the Commissioner to fix the amount of punish- 
ment. Though a statement such as that suggested during the 
coui*se of the argiunent, that a man might make representations as 
to debts of which he must be necessarily ignorant, might affect the 
amomit of the punishment awarded, still it could not affect the 
power of the Commissioner to imprison the debtor. That being 
the case, and the order following the very words of the Act, and 
setting out an offence therein contained, for which it is said the 
debtor shall be liable to punishment, I think the order good. It 
is very true that the decision in Regiim v. Bowm was given because 
the order was after the verdict; but it is veiy clear that the learned 
Judges who decided that case were not satisfied with the decision 
in Eegvui v. Hotdersoiiy and that they were prepared to overrule it 
if it had been necessary for the purpose so to do. It has been 
said that the warrant must set forth the previous proceedings, but 
no authority has been cited for the piu-pose of showing that that is 
necessary, and I think it need not contain such a repoi*t. The 
Commissioner is authorized under certain circiunstances to make 
an order for imprisonment, and that order is in itself a sufficient 
authority for the issuing of the wairant; and such being the case, 
nothing more is necessary than has been done on the present 
occasion — to set forth the order itself in the warrant. 

Stow, J. — I agree most fully with the judgment that has just 
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been delivered, and I have little to add to the very fuU decision of 
the Chief Justice. As to the first point, the words of the Insolvent 
Act, quoted by the Chief Justice, make it quite clear that it is 
sufficient to proveany pretence to have been made, without proving 
that it \^as done knowingly or designedly, to entitle the Commis- 
sioner to make an order to hold the insolvent in gaol at the suit of 
the assignees. As regards the other point, as the Chief Justice has 
remarked, no authority has been cited in its support, and to me it 
appears utterly untenable. The object of the Legislature in 
instituting these short forms of orders, was to prevent the 
likelihood of justice being defeated in consequence of mistakes 
which might easily occur in setting out all the proceedings in the 
warrant, and if we were to entertain the objection that the setting 
out of the order itself was an insufficient justification for the 
detainment of the prisoner, we should be defeating the objects of 
the Legislature. In my opinion, if the order itself be set out in 
the warrant, that is sufficient, and anything more is unnecessary. 
The writ must be quashed. 

Wrii- quashed. 
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HimoVy O.J., GwTVHi, J., Stow, J.] [llATBiMOifiAL. 

8 Septembeb and 27 Ogtobbb, 1875. 

May v. May. 

DISSOLUTION OF MASBIAGE.-^ondomUio^—Sevival-^Coiis. 

In a iuU for a disudtUion of marriage heard hrfore a JuJtffe wUkoai 
a Jurif the Judge fmmd ike following facta .*— 

Thai tome two f/eare prior to Ike filing of the peiUion ike reepondeni 
woe living wUk anoiker woman ae kie wife — l%ti ike petitioner^ 
knowing ikie, continued to eokabii wiik ker kuiband^Tkai 
eubeequently tke left ker knebandf and lived for two geart wUh a 
friend; ai tke end qf wkiek time the peiiiion woe fUed^Tkai 
eeheequentlg to ike filing of ike petition ike reepondeni vieited and 
cokahUed wUk ike petitioner^ tke knowing ai ike iime ikai ke wae 
living wiik a$^ intended io continue kit intercourte wiik anoiker 



Held — Tkat ike former adulierg and erueUg were not revived hg 
tubtequeni intercourse hg ike reepondeni wiik ike woman above 
referred io, ike renewal of tuek iniereourte kaving been eoniam. 
plaited bg ike peiUioner wken ike former offeneet were condoned, 

Wkere ike petition it diemitsed under ittuet pretenied io ike Couri^ 
bui owing io invettigaiion ordered bg ike pretiding Judge^ 
petiiioner't cotit will be allowed. 

The facts being as stated in the head-note. 

Barlow^ for petitioner, asked for a decree mti for a dissolution 
of marriage or for a conditional order for a rc-hearing, on the 
ground that the finding was against the weight of evidence and 
erroneous in law, as adultery, not having been condoned, the acts 
of cruelty on the part of the respondent against his wife, though 
condoned, had been revived. 

McQueen on Husband and Wife 

shows that a wife, though she may suspect improper conduct on 
the part of her husband, is entitled to wait until she has legal 
proof. The condonation, if any, has not been sufficient to 
constitute a bar to a decree. The Matrimonii Causes Act, Sees. 



Digitized by VjOOQ IC 



1875. 


a. A. LAW BEPOBTS. 


Ul 


SuPBOn COUBT. 


May t. If at. 


Matbimoiiiau 



32, 33y state that if the petitioner's case is proved, and there is no 
collusion between the parties, the Court should pronounce a decree 
niH ; and in 

Gipps T. Oippi and Hume, 33 L.J., Mat. Cas., 161, 

the House of Lords held that the compromise of a previous 
petition was not a connivance, and that connivance must be some- 
thing present or passing before the eyes of the petitioner. Though 
there were strong probabilities that she did not know what was 
going on, there was nothing which showed that she came within 
the definition laid down by Lord Chelmsford. Mere inattention 
or indifference would not be sufficient — 

Browning on Divorce, 83-86. 

Tlie question was whether, in the act of alleged condonement, the 
petitioner had acted with a corrupt mind. (Stow, J. — As there 
has been condonation subsequent to the date of the petition, there 
must be a fresh petition to deal with the subsequent revival of the> 
adultery and cnielty.) The point was advanced subsequent to the 
judgment in 

Suff[fat€ V. Svffffote, 1 S. & T., 490 ; 8 W.R., 178. 

Even if the evidence had been objected to at the trial, a fresh 
petition for the subsequent acts could have been filed; the two 
consolidated and decided by one trial. Admitting that there had 
been condonation subsequent to the date of the petition, it has 
been neutralized by the repetition of the respondent's misconduct. 
(GwTNNE, J. — Condonation is only conditional forgiveness, to be 
withdrawn if there is a relapse into evil habits.) The case of 

KecUi V. Keats and Jifontezumaj 1 S. db T., 334; 5 Jur., 
N.S., 176 ; 32 L.T., 321, 

shows that there must be nothing short of reconciliation to 
deprive the right to a divorce — 

Browning on Divorce, 83. 
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What was done was not oondation — 

SUu Y. Ettii, 34 L.J., Mat. Cas., 100. 

(STOWy J. — It is either a reconciliation or a display of atter indiffer- 
ence as to what respondent was doing. That wonld be a complete 
bar to the petition.) In 

Newwm v. Nenntme^ LB., 2 P. A; D., 806, 

there was a written agreement to condone, and it was held that 
there was no condonation as there had been a particular agree- 
ment which did not come to a reconciliation, and failed to restore 
the husband to his original position. Cohabitation it is also there 
said does not amount to condonation. There is nothing in the 
evidence to show that the petitioner ever meant to be reconciled 
to her husband, and she is therefore entitled to a decree nUi for 
dissolution of marriage. 

Cwr. ad. vult 

27 October- 
Judgment herein was now delivered by Stow, J. :— 

This is a suit for a dissolution of marriage promoted by the wife 
on the ground of adultery coupled with cruelty. The respondent 
replied, denying the chaiges of adultery and cnielty, and pleading 
condonation of the adultery and cnielty, and that the cruelty was 
provoked by the conduct of the petitioner; and the petitioner 
I'eplied that the condoned adultery and cruelty had been revived. 
The case was tried before me without a jury on affidavits, and 
although attended by counsel for the respondent, was virtually 
undefended. The adultery and cruelty by the respondent were 
clearly proved by the affidavits of the petitioner and her witnesses. 
I ordered her to lie produced and examii^ed.. and she was so, and 
thereupon it appeared that the adultery complained of was with 
one Ellen Washington, who was proved to have been livuig at the 
respondent's house when the petitioner returned there after an 
absence therefrom of several months occasioned by the imprison- 
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ment of the petitioner for default of bail to keep the peace to the 
respondent The crimmal intercourse between the respondent and 
Ellen Washington has continued ever since, and she has borne 
children to the respondent^ and they, at the hearing, were still 
living together as man and wife. When the petitioner returned to 
her husband's house after her imprisonment, she found Ellen 
Washington and her child living there, and the suspicipns of the 
petitioner as to the connection between her husband and the 
woman were at once aroused by the refusal of her husband and of 
the woman herself to give her name, which was discovered by the 
petitioner's enquiring of Mr. Bee, the Keeper of the Destitute 
Asylum, whence the woman had been taken by the respondent 
The petitioner, after this, remamed, and lived with her husband as 
his wife for some days, when, being in bad health, she went to the 
Hospital, and then returned and lived with the respondent as his 
wifb for about four days, until his ill-treatment compelled her to 
leave. During the whole of this time Ellen Washington was living 
at the house, and the facts convince me that the petitioner, whilst 
she continued marital intercourse, was well aware of the nature of 
the relations between her husband and this woman. The 
petitioner was away from her husband for about two years living 
with a friend, and the respondent in 1865 or 1866 called on her. 
They lived together as man and wife for some days and nights on 
an arrangement that the respondent was to get rid of Ellen 
Washington, and that when he had got rid of her the petitioner 
was to go back to him. She did not return, but some time after 
filed the petition in this suit against him. Shortly after the 
petition was filed the respondent called with a friend on the 
petitioner, who was then living at the Phoenix Hotel, in Adelaide, 
and introduced his friend to her, stating that she was his wife ; 
and, although these proceedings had been commenced, and Ellen 
Washington still continued with the petitioner's knowledge to live 
in adultery with the respondent, and without any arrangement or 
even suggestion of improved conduct on his part, or that he should 
discontinue his comiection with Ellen Washington, the petitioner 
cohabited with him, and he then retiuned to his foimer state of 
life with Ellen Washington. So far as regards the issues raised 
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in the pleadings, my findings are that the adultery and cruelty 
were proved, that the cruelty had been condoned and not reyived, 
and that acts of adultery had not been condoned. This finding 
would, in my opinion, prevent the Court from pronouncing for a 
di«solution of marriage, even if the Court should think that the 
evidence showed adultery coupled with cruelty uncondoned, or, if 
condoned, revived. The only remedy, if my finding was wrong, 
would, it seems, be by a new trial. But it is not necessary to 
consider what would be the proper course if my finding as presiding 
Judge is not according to evidence, because the duty is cast upon 
the Court to enquire,- irrespective of the issues, whether there has 
been any condonation, or whether the petitioner has been accessory 
to the adultery, or has connived at it, and the examination of the 
petitioner shows that she, if not accessory to the adultery, has 
connived at it. Admitting, as I do, the difference between forgive' 
ncss on the part of a wife and that on the part of a husband, and 
taking into account also that great allowances are to be made for 
the situation in which a wife is placed and the difficidty she would 
have on leaving, and her unwillingness to drive matters to 
extremity, and without deciding whether her having continued to 
live in the same house with her husband's concubine, and thus, as 
in Kirkwall v. Kirhwally 2 Hag. Con. 277, sharing the turpitude 
of her crime and partaking of a polluted bed, or whether her 
cohabitation with him in Adelaide under the promise to put Ellen 
Washington away would be sujfficient to induce the Court to refuse 
relief, I am of opinion that the circumstances coimected with her 
cohabitation with her husband at the Phoenix Hotel are such as to 
show an utter indifference to his conduct, and that she thus 
condoned all past acts and connived at all future acts of adultery 
with Ellen Washington, and that thereby she is deprived of any 
right to a decree. The cohabitation on this occasion was not 
under Compulsion, and took place when the husband was living in 
adultery, and when the wife must have anticipated that it would 
continue, and, moreover, it took place after the institution of this 
suit. No doubt, the effect of condonation after the suit is 
instituted may be removed by a revival, but the acts of adultery' 
with Ellen Washington which took place after the cohabitation 
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between the petitioner and respondent subsequently to the 
commencement of this suit cannot have the effect of reviving the 
condoned offence, inasmuch as the petitioner must have antici- 
pated the ooutinuauce of the criminal connection which then 
existed between the respondent and Ellen Washington. Therefore 
she cannot complain of these subsequent acts of adultery, for 
voUtUi turn fit injuria. As all the acts of cruelty and adultery 
have thus been condoned or connived at by the petitioner, the 
petition should be dismissed. On the authority of the case of 
Todd and Todd^ L.R., 1 P. & D., 121, 1 think that as the petitioner 
succeeded on the main issues raised, and the petition is dismissed 
on facts elicited from the petitioner by the presiding Judge, 
showing condonation subsequent to the filing of the petition, the 
petitioner's costs should be allowed. This judgment is accepted 
by my learned colleagues as the judgment of the Court Petition 
dismissed. The petitioner's costs to be paid by the respondent. 
On the authority of Todil v. Todd^ the petitioner's costs will be 
allowed, as the petition was not dismissed on the issues presented 
to the Court, but owing to tho result of the investigation ordered 
by the presiding Judge. 

Petition ditWMied. 
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28 OcTOBBB, 1875. 

In thb Matteb of William Kino, of Stbathalbtv, Dkalbr, an 

IN80LVKNT. 

INSOLVENT ACT. 1800. See. m.^Appeai^FalM Fnieneet. 

An uuoltmU wa§ imprUoned iy ik^ Coa m i m iaaer of ItuoheMejf for 
hauing eomtraeM a debt mtk A iy inmiw ^ afalit Hatem§9i that 
h^did noi owe arngbody d$§ ou^kingf wk^rmu hi fact ho owed 'B 
£20i. 

Tiore woo oo ovidoooo oUeUod oi Ho laoi oxmotUaitoo of tko osUi§oeo 
qfOodatioBoiaoiime wkm Uo debt to A woo eoiUraeted 
hejfomd tko ockodulu prooUmoly owom tohjftho iaooiooatf and wkiek 
aihowod thai ike ineolvoMi woe. oi tko time ef ki$ imaoheoey^ 
iodobtod to B tn tho omm of £311,* ineurred between 1878 aod 
1875^ omd woe. im May, 1874, the time of the alleged mierepreeeu* 
iaiiou, imdobtod to B iu the eum i^ £204. 

Tke falee proUoee eharged wa$ that the imeoloeMt bamiig preofouely 
pmrekaeed certain cattle firom tko principal qf A. an aneHoneer, 
told A not to put tkeee cattle op for eale. and on ike andioneer 
domnrringmade tke falee etatement ckaryedf omd A depoeed tkai in 
coneefnenee qf ooek etatement he af lowed tko ineoloeni to take tke 
eatilo eo freoionily pnrckaood and to pmrtkaoo oikor cattle dming 
tko ealOf for tko pmrekaeo'monejf of all wkiek caMe tko inoeioent 
gone am aeeeptance to A* 

'HM^Tkai tkero wae miffieionl eridenee qf tke exietonee qf tke debt 
to Bat tke time A*e debt woe eontracied, and tkat tko Commieeioner 
waejuet^ed in aeonndng tkai tkefaieo etatemoni o perate d and wae 
intended to operate on A*e mind during tko eaU and indmeed kim to 
gioeoredU. 

Appeal from an order of the Commissioner of Insolvency com- 
mitting the insolvent to prison for six months. 

/. W, DowHeVy for the insolvent, read tho evidence, which con- 
taincfd no statement of the indebtedness to Thomas King at the 
time the debt to Cheriton was contracted. 

The charge npon which tho insolvent was committed was for 
having on the 4th March contracted a debt for X185 with John 
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Cheriton by itating that he owed no one eke anything, whereas he 
owed Thomas Kmg £204. 

Stow, J. — ^That does not prove that he owed Thomas King 
anything. 

Ingleb^y for the opposing creditors. — But the insolvent swears to 
his schedule. Will your Honors kindly refer to see who are the 
petitioning creditorsi (Stow, J. — I don't see how that would help 
the case. Is he boimd by examinations that have taken place 
when his attention was not called to the chaise?) Section 121 of 
Act No. 15 of 1860, ** An Act to amend the Laws relating to Insol- 
vency,** says — ** That at the sitting appointed by the Court for the 
last examination of the insolvent, and at every adjoiumed sitting 
thereof, the Court shall examine into the balance-sheet and 
schedule of the insolvent, and into his dealings and transactions, 
and as to his propeity and effects." (Stow, J. — Could he be cou- 
victed on the report of the accoimtantt) It would be an element 
of the Commissioner's judgment. (Stow, J. — Only as i*egards the 
certificate. I remember the time here when insolvents were 
imprisoned without any charges being gone into.) (Hanson, C.J. 
—We can only look at what took place at the last examination.) 

The AUomey-Oetieral (Way^ Q-C.Jy and J. W. Doivtur, for 
insolvent. — ^The insolvent admits the debt to Thomas King, but 
says he does not know when it was iucinred. 

Stow, J. — It may then have been all incurred subsequent to the 
date at which the debt with Mr. Cheriton was contracted. 

Ingldiy. — There is the schedule. He swears he owed the money. 

Stow, J.— Yes, from 1873 to 1875, Suppose it was all in 18751 

Hanson, C.J. — ^We may guess and very well surmise that it was 
then due, but is there any proof that such was the case) 

Stow, J. — The test is^— suppose the insolvent is charged with 

K 3 
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perjury for making a falso declaration, and it was shown that all 
the debt was contracted in 1875, could it be said he had made a 
fiedse dedarationl 

Ingleby. — ^There is a distinction between after verdict and after 
sentence. 

Stow, J.— No. We are a Court of Appeal on &cts as well as 
on law in this instance. 

IngUby. — ^Yes; but the Lord Justices hardly ever interfere on 
questions of iact except when the matter is very doubtfid. 

Hamsok, C.J. — If there was evidence to go to the jury — and in 
such.a matter that is the light in which the Commissioner's judg- 
ment must be viewed — I should agree with you, and I should not 
set my opinion in reference to the bearing of the evidence against 
that formed by the Commissioner. The question now raised, 
however, is this — Is there any evidence! 

ImglAy, — I submit that there is in the balance-sheet signed and 
declared to by the insolvent He says he was owing Thomas King 
money from 1873 to 1875. That is evidence to the jury. They 
would have a right to infer some of it was contracted in 1873. 
Whether aU or only a part would be immaterial 

Hanson, C.J. — ^The accountant's report says the insolvent on 
starting business in May, 1874, owed Thomas King £204 odd. 

Stow, J. — When was the last examination! 

The Attorney-General (Way, Q.C.)—Uth September, 1875. 
But the declaration has nothing to do with this matter. Mr. 
Inglthy has quoted a portion of the 121st section of the Act, No. 
15 of 1860, and I would again refer your Honors to it It says 
that what is done at the last examination must be done ^ upon 
the oath of the insolvent and of such parties and other witnesses 
as the Court may see fit to examine thereupon." 
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Ingldfy, — ^This is on oath. 

The Attomesf^eneral (Way, Q.C.JSut it is for a different 
purpose. It is a statement that he has surrendered all his 
property, and it is one on which the Commissioner will come to a 
conclusion as to what class certificate the insolvent should be 
awarded. . But it has nothing to do with his imprisonment That 
can only be done on sworn evidence. 

Iti^khp. — The words on which the AUoniey-General is relying 
have been repealed. Act No. 13 of 1867, *' An Act to amend the 
Insolvency Act, 1860," section 7, says, '^ Notwithstanding the 
121st section of the Insolvency Act, 1860, every insolvent may 
be examined without having been sworn." 

The Attorney-General (Way, Q'C.) — But the clause does not 
touch the point I am taking, that the examination must be 
directed to the charges that are made. 

After a consultation, 

Hansok, C.J. — I think you must go on, Mr. Attorney. 

The Attomey-Generdt. — ^But the balance-sheet does not diow how 
much he owed Thomas King. All it shows is this: — Money lost 
in trade, £188; trade expenses, X239; profit made on bran, chaff, 
and sundry other things, £121 19s. 5d.; loss by' sale of effects 
under judgments, £137; living expenses, £76. It does not in 
any way represent his receipts and expenditure. There is nothing 
by this document to show that at the time Mr. Cheriton's debt 
was contracted the accoui^t between William King and Thomas 
King was not at a credit to William King. The evidence does not 
attempt to deal with the question. On the other hand it says the 
insolvent was receiving and paying large sums of money. He 
was dealing in stock, and in ftict canying on the business of a 
dealer to a very considerable extent. All that the accountant's 
report shows is that the insolvent commenced business with a 



Digitized by VjOOQ IC 



160 & A. LAW REPORT& 1876. 

Sunmi Covet. Mattsr of Wic Kii^a, Iksolvbht. Commov Law. 



f 8um instead of with capital ; but there is nothing in the 
evidence to show that that amount was not reduced by tran- 
sactions between William King and Thomas King. The evidence 
was not directed to that point at all; and it is quite consistent 
with the other facts of the case that at the time Cheriton's debt 
was contracted Thomas King was not owed a single sixpence. 
That is not the sort of evidence on which a man ought to be sent 
to prison. In a quasi criminal case, as this is, the evidence on 
which the decision was arrived at ought to be quite clear, that the 
debt was contracted by means of a false pretence. There is 
nothing whatever in the evidence to wan-ant the findhig of the 
Commissioner. The evidence lies in a nutshell. The insolvent on 
the one hand says he made no such i*epresentation ; Mr. Cheriton, 
on the other side, who is evidently laboimng undei* an angry 
feeling, does all he can to suppoit the cfiarge. Mr. Cheritou's 
claim is a compoimd one, being made up of two items, one for 
£101 for eleven head of cattle sold to insolvent, not by Mr. 
Cheriton, but for Mr. Stark before the auction took place; and the 
second for £84 odd for cattle sold by Mr. Cheriton to the insolvent 
diuing the auction on the 4th March at Sti-athalbyn. In the 
examination-in-chief it was put in rather a confused manner, so as 
to lead to the belief that all the cattle in question wei*e sold to 
the insolvent by Mr. Cheriton, but on cross-examination the i*eal 
facts as. I have just stated them appeared. There is nothing 
whatever in the evidence to show that Cheriton had anything to 
do with the £101 item. There is nothing whatever to show that 
the contract was not completed between Stark and the insolvent 
l>efore the latter saw Cheriton on that day at all. There is 
nothing whatever to show that Cheriton would have been justified 
in refusing to deliver the goods of his principal. There is nothing 
whatever to show that it was necessaiy for the insolvent to make 
Cheriton a payment so as to get the cattle ; still less is there any. 
thing to show that Cheriton was in such a position that he could 
have repudiated the action of his principal, and so decline to com- 
plete the contract. There is nothing to show what was the con- 
tract — whether it was verbal or in writing, or what were the 
terms. A conversation, according to the evidence, took place 
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between Cheriton and the insolvent just before the auction com* 
menoecL Apparently fiiom its tenor it was one of a character 
which had taken place several times before. Cheriton said to 
insolvent, *'You are carrying on too iast" Insolvent replied, 
^Do I owe you anythingt I have plenty with which to pay 
everybody. I am doing very welL I can pay when I sell the 
cattle." Subsequently he says — ** I do not owe anybody but you." 
Now, what was the meaning of this conversation 1 Do not the 
words ^ I have plenty to pay everybody" imply that he owed other 
persons money t It will be seen that the conversation admits of 
more than one construction. It is a monstrous thing that an 
attempt should be made to put a gloss upon such a conversation 
and try and wrest from it a conclusion by taking one part without 
the context It is plain that he meant to pay the debt by the 
proceeds of the cattle. Is there anything to show that this debt 
of XlOl was contracted with Cheriton 1 (Stow, J. — Cheriton gave 
him credit) Yes; but it doesn't follow that Mr. Cheriton was 
not entitled to recover this amount from his principal, Mr. Stark. 
The fact that this XlOl is included in the acceptance may be very 
easily explained. The insolvent had bought cattle from Mr. 
Stark, and he subsequently bought cattle that Mr. Cheriton was 
selling for Mr. Stark. Very likely, for the sake of convenience the 
two amounts were included in the one acceptance. It also does 
not appear from the evidence — ^and it is quite consistent in all the 
facts — that any credit was obtained by the insolvent in conse- 
quence of the conversation to which I have just referred. There 
is nothing to show that Mr. Cheriton was a ddcredere agent of 
Mr. Stark. There is nothing to show that the insolvent asked for 
credit ; nay, more, there is nothing to show that Cheriton was 
entitled to demand cash or an approved bill, or anything of the 
sort. The evidence, so far as the £101 item is concerned, only 
shows that there was a contract for the sale of certain cattle 
between Mr. Stark and the insolvent, which was fully completed 
before the alleged misrepresentation was made. And there is 
nothing whatever to show that the relation of Cheriton to Stark 
was such that the debt was a debt incurred to Cheriton. There is 
nothing to show that at the time the conversation took place the 
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inflolvent intended to buy any more cattle. He did not go to 
Gheriton for the purpose of obtaining credit. The oonTersation 
was a merely caaual one. It had reference to a completed tran- 
saction, and had nothing whatever to do with what might tranifpire 
at the sale. From what Mr. Gheriton says, it is very likely that it 
was from some representation of his own that the insolvent was 
induced to make a fiirther purchase. In consequence of some 
representation made by Gheriton at the time of sale, in conse- 
quence of cattle going cheap, or in consequence of their superior 
appearance when exhibited, the insolvent bought the cattle ; but 
there is nothing to show that he made any fiedse representation. 
If it is to be said that a statement made at one time is to affect 
subsequent transactions, then there will be a great enlargement of 
the operation of the Insolvency Act, to a most extraordinary and 
alarming extent. For a misrepresentation made innocently or by 
mistake, or from braggadocio, and without any intention whatever 
of committing a fraud or falsely obtaining credit, a man might at 
any moment run the risk of losing his chai^acter, and being taken 
away and his liberty curtailed. I do trust that your Honors will 
not create a precedent that would warrant such a state of things 
being possible. 

J, W, DowneTy on the same side. — ^I propose in support of this 
appeal to follow the points taken by the Attorney-General. (Stow, 
J. — I see Gheriton in his evidence says the insolvent asked to have 
the eleven head of cattle put to his account. What docs that 
mean ?) That was done simply that Gheriton might be able to 
regulate his account as against Stark. The cattle were in 
Gheriton's hands, and if he had not done that, they would have 
been put up for sale. He incurred no debt by doing that. (Stow, 
J. — ^But did he not inciur a debt by putting his name to the bill f) 
No representation was made then. That was after the whole 
thing was done. The whole matter has to be tested by the 
question — Was there any misrepresentation at the time of each 
transaction 1 Surely your Honors will place no reliance upon the 
conversation given in the evidence. It is the merest babble of 
the auction-room. On the &ce of it it is incoherent, and incon- 



Digitized by VjOOQ IC 



1876. S. A. LAW REPORTa 153 

SlTPBnfB COUBT. IfATRB 09 Wm. KOTO, txdOhVMXt. COMMOK Law. 

nstent within iiael£ The inaolTent asks, <* Do I owe you any- 
thing r when in yeiy ficict he owed £187 on current bills. 
(Hanson, C.J.— That may be viewed in two lights. The bills 
were not due, and he might have considered that he owed nothing 
till they matured.) That argument might apply to this debt of 
Thomas King, Mr. Cheriton got nearly all the proceeds of the 
sale. He had £134 from the Bank ; he leried on those that were 
left. He has actually received £60 odd on this very bill 
Further, the estate has never been damnified by this debt to 
Thomas King. He is not like an ordinary creditor. He is the 
son of insolvent, and he has never pressed his claim. He is not 
like a creditor who, hithorto unknown, turns up to swallow nearly 
the whole of the estate, to the detriment of the other creditors. 
(Ingleby.— The statement as regards Mr. Cheriton is incorrect.) 
No fraudulent intention has been proved. (Hanson, C.J. — ^That 
is not the charge.) Cheriton proved on the acceptance. (Inglefry, — 
He proved on a judgment setting forth other bills.) There is 
nothing to show that he went to Cheriton for the purpose of 
credit (Stow, J. — He wanted to get the cattle without paying 
for them.) The presumption is all the other way. Besides, by 
the very terms of the sale he was entitled to three months' credit. 

Hanson, C. J. — ^We need not trouble you, J/r. InglAy. This case 
comes before us by way of an appeal from the decision of the 
Commissioner of Insolvency, ordering the imprisonment of the 
insolvent on the ground that he incurred a certain debt of £185 
odd from Mr. Cheriton, the opposing creditor, by means of a false 
pretence — the pretence being that he did not at the time owe any- 
thing to anybody save Mr. Cheriton — whereas, in fact, at that 
period he owed a sum of £204 to Thomas King. With regard to 
the first point suggested by my learned colleague, that there was 
an apparent failure of proof as to the debt of Thomas King, after 
looking through the whole of the proceedings I am convinced that 
there is sufficient proof of the insolvent's indebtedness in the sum 
of £204 to Thomas King at the time the representation was 
made. The Commissioner is bound, in deciding upon the certificate 
to which the insolvent is entitled, and upon the punishment which 
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the insolvent may have incurred, to look at the schedule ; and by 
the schedule it appears that at the time of the insolveBcy the 
insolvent owed Thomas King £31 1« incurred between 1873 and 
1875, and that in May, 1874, the amount was £204. When that 
is the state of accounts between them, it appears to me a pre- 
sumption that the Commissioner was fully justified in drawing 
that this sum remained due until the time of the insolvency. 
Then it is said that there was no pretence, as the cattle were not 
bought of Mr. Cheriton. Now, the defendant is not charged with 
having obtained the cattle, but with contracting a debt, and the 
evidence of his liability for that is altogether independent from 
the question whether in the first instance he bought firom Mr. 
Stark or not, and rests on the bill for £185. What are the factsi 
On the morning of the sale — ^that is the effect of his evidence — 
and as the first lot was immediately about to be put up, he tells 
Mr. Cheriton that he has bought them, and he asks Mr. Cheriton 
to put them down to him. Then Mr. Cheriton raises an objection, 
which takes the form — though done in good part— of intimating — 
**I don't know that I am justified in doing that." Tlien the 
insolvent said, *'I don't owe anybody else but yourself" It 
appears that at the time there were cun-eut bills, which had been 
given by the insolvent, but which were not due, but on which, 
though he could not be called upon to pay, he was liable to the 
creditor. He makes a declai-ation that he has no other creditor, and 
Mr. Cheriton sweai*s he let him have the cattle, including both the 
eleven sold by Stark and those sold during the auction, on the 
£uth of the declaration. That clearly was a false pretence, and a 
false representation of the position of his affairs to obtain credit. 
And can it be thought that that representation did not operate 
through the salef They would both be acting upon it — ^the one 
with the full knowledge tliat it had been made with the object of 
affecting the mind of the other, and it would be accepted by the 
other as a reason for giving the credit asked. Supposing that 
after the lot had been put up on the suggestion of the insolvent's 
name as the purchaser a conversation of the same sort had taken 
place, would not that be said to affect all the other transactions 1 I 
think there are no grounds for drawing a distinction between the 
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eleven head of cattle and those that were sold duinug the auction 
by the opposing creditor himself, and I think therefore there was 
evidence to justify the Commissioner in deciding that the debt was 
contracted by a false pi*etence. 

Stow, J. — I agree with the judgment just delivered by the 
Chief Justice. I have very little to add to what he has said. At 
first it appeared to me that there was some doubt whether the 
debt due to Thomas King was proved ; but when I found that the 
Commissioner by the Act is bound in considering the certificate 
and perhaps punishment to be awai*ded to the insolvent at his last 
examination to look at the schedule, and that that schedule, not 
only signed, but sworn to by the insolvent, shows that in May, 
1874, he owed Thomas King j&204, and that at another pai*t of 
the schedule that he owed at the time of insolvency X311 to 
Thomas King, I think the Commissioner was justified in anriving 
at the conclusion he did, as it would be a fair presumption that 
the £311 was partly made up of the X204 due in May, 1874. 
That the debt was contracted by a false pretence is abundantly 
clear by the evidence of Mr. Cheriton. Mr. Cheriton swears that 
the representation was made when he objected to allow the cattle 
to be taken on credit ; that on the faitli of that representation the 
cattle were delivered, and the bill of exchange taken for their 
price. As regards the point of the representation not being false 
in intent, if the nwis rei be necessaiy in such a case— of which I 
have veiy considei-able doubt — I think there was abundant 
evidence to justify the Commissioner in concluding that the 
insolvent knew he was making a false statement of his affairs. 
There are cases in which persons may be indebted without 
knowing it; but these cases are rare, and in the present case I 
cannot but think that the insolvent knew he was making a state- 
ment that was wrong. I therefore concur in the judgment of the 
Chief Justice. 

Appeal dismissed mthaut costs. 
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HiireoK, 0. J., GwTiTNS^ J., Stow, J.] (Comiov Law. 

29 OoTOBER, 1875. 
Davis v. Bambbick. 

ACT 2To.,S qf ISSS-e.—In/armaUon—Crown JZaa^— CSertionri. 

I»f»rmatuni$ under Section 2 of Act No. % of 1865-6 Aould be laid 
hf the Crown Ranger^ and certiorari wiU lie to ^[ua$h a eonnciion 
on an information laid by any private perton^ 

RuLB nisi calling upon Messrs. M oorliouse and Stokes, the Justices 
of the Peace at Mount Remarkable, to show cause why a writ of 
eerUorart should not issue to bring before the Supreme Coiirt a 
conviction against the defendant for having on the 17th July, 
1875, occupied and resided at Mattawarangala on the waste lands 
of the Crown, on the groimds that the plaintiff, not being a Grown 
Ranger, was not entitled to lay the information, and that the land 
was not the waste lands of the Grown ; that the penalty inflicted 
was excessive and beyond the law ; and that the order to pay the 
costs to the Clerk of the Court was erroneous. 

•71 W. Doumer now moved that the rule be made absolute. 

Ingleby, Q.C, showed cause. — The information in question is 
laid under Act No. 8 of 1865-6, "An Act to amend Act No 18 of 
1858, intituled ' An Act to amend the Waste Lands Act,' " Section 
2 of which provides that — ''Any person, unless claiming under a 
sale or demise from Her Majesty, or from some person acting in 
the name and on behalf of Her Majesty, who shall be foimd 
unlawfully occupying any waste lands of the Crown in the said 
province, either by residing or by a^cting any hut or building 
thereon, or by clearing, enclosing, or cultivating any part, or who 
may or shall knowingly make any false declaration with regard to 
commonages in hundreds, shall be liable, on the conviction thereof, 
to the penalties following, that is to say — For the first offence, a 
sum not exceeding £10, nor less than £5 ; for the second offence, 
a sum not exceeding X20, nor less than XIO ; and for a third or 
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any subsequent offence, a sum not exceeding £50, nor less than 
£20." But that clause is governed by Section 5 of Act No. 31 of 
1872y *' An Act to authorize the granting of MiscelUmeous Leases of 
the Waste Lands of the Crown and for other purposes," and that 
section says—'' Whenever in any Act heretofore made or passed, 
affecting the waste lands in the said provmce, any penalty is 
imposed for any offence committed on such waste lands, but no 
procedure is given for the recovery or enforcement thereof, every 

such penalty may be recovered in a siunmary way 

before any Special Magistrate, or by two Justices of the Peace, 
under the provisions of Ordinance No. 6 of 1850." Then my 
learned friend says the information is bad because the lands 
occupied by the defendant were not waste lands of the Grown, on 
the ground of their having been leased for pastoral purposes. My 
learned friend, I presume, relies upon Act No. 5 of 1857, known as 
the Waste Lands Act, the 17th section of which says— ''The 
words ' waste lands of the Grown' as used in this Act shall be held 
to comprise any land within the said province which now are or 
shall hereafter be vested in Her Majesty, her heirs and successors, 
and which has not been already granted, or lawfully contracted to 
be granted, to any person or persons in fee simple, or for an estate 
of freehold, or for a term of years, and which has not been 
dedicated or set apart for public use." The words for "a term of 
years" have been repealed by Section 2 of Act No. 1 1 of 1868-9. I 
have further to submit that the certiorari does not lie. By the 
Language of Acts Act, No. 9 of 1872, Section 28, it is provided — 
"Whenever by any Act any penalty shall be made recoverable 
before or authorised to be awarded by one or more Justices of the 
Peace, or they, or any of them, shall be empowered to hear, or 
determine, or to make an order, or to exercise any judicial function, 
such Act shall be taken to empower such Justices to a4]udicate, 
order, and act therein accordingly, in a summary way, under the 
provisions of Act No. 6 of 1850, or any other Ordinance or Act for 
the time being in force for fiicilitating the performance of the 
duties of Justices of the Peace, in respect to summary convictions 
and orders; and to have enacted that no conviction, order, or 
judgment, made by any Justices under the authority of such 
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Ordinance or Act shall be void or quashed for want of form, or 
revokable by certiorari^ or otherwise than as in the Ordinance or 
Act referred to is provided." The course provided by the Act is 
an appeal, and that I submit is the only course that can be 
adopted. (Stow, J. — ^But it must be shown that he was within 
the jurisdiction. He could not have been within his jurisdiction if 
the parties were not properly before the Court) What I under- 
stand to be the difference between prohibition nndcertiorari is that 
the first issues when a Court has acted when it had not 
jiunsdictiouy and the latter only when a Court had jurisdiction but 
exceeds its power. I submit there ought not to be more than 
prohibition 

J. W. Downer, in support of the rule. — ^That would be useless, 
as it would not recover the fine. {Inglehyy Q.C— The fine has not 
been paid.) Yes ; that is a matter of fact. {Ifigieby, Q.C.— The 
Clerk of the Court states no action has been taken on the 
conviction.) A writ of certiorari will go even when the right is 
taken away by the Statute when a Court acted without its 
jurisdiction — 

Paley on Convictions, 404. 

Hanson, C.J. — ^We think the certiorari must ga 

Stow, J. — On the groimd of want of jiurisdiction. 

J. W. Downer. — ^Will your Honors add the words ''Conviction 
quashed)" 

Stow, J. — We cannot do tha( till we have the record. 

Hanson, C.J. — It has been done here many times before. We 
can make an order that when the record arrives the conviction 
shall be considered quashed without a further motion. 

Stow, J. — I have no objection to that if the parties consent. 

Order aeeordinglff. 
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Hahsov, C.J., GwYHvi, J.f Stow, J.] [Coxkon Law. 

18 November, 1875. 

Grahax y. The District Council of Saddleworth. 

GENERAL DEMXrMMJBE.—SpeeiaL 

A dedaraiiom againH a DiHrict Council for damages oeeanaued 
through ohtirueiioju allowed to remain on a road Hated that the 
road was nnder the care and management of the Diatrict Council^ 
btft did not aver thai it was a ** district road" vUhin the meaning of 
the Dietrict Comneile Act ofl^, 

Oenerai demurrer on the ground of such non averment overruled. 

Qiamt^^Whether the ohjeeUon \con1d have held good on special 
demurrer t 

General demurrer to declaration. 

The declaration set out that the District Council of Saddleworth, 
having the care and management of a main road leading from the 
Saddleworth Railway Station to Clare, allowed certain heaps of 
dirt and rubbish to lie on the roadway, whereby the plaintiff's 
wagon was upset and the plaintiff injured. 

The Attorney-General (Way, Q.CJy and Stuart, for the 
defendants. — Under certain circumstances, and in particular 
manners— 

Meney JDoeki and Harbour Board Trwtees v. GiUbs, L.R., 1 
E. & J. App.. 93. 

District Councils can be sued for injuries caused by a negligent 
performance of duties within their jurisdiction, but their liability 
does not extend to obstructions placed on roads outside their 
jurisdiction. To state an extreme case, the District Council of 
Saddleworth would not be answerable for obstructions they might 
cause in the streets of Adelaide. The road in question is not one 
that can be said to be under the care and management of the 
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DiBtiict Council of Saddlewortb. (Stow, J. — ^But tho words '' care 
and management" are surplusage.) Then, if it be so, the District 
Council are not liable as a corporate body. It cannot be said that 
this is a road which is under the management of the District 
CounciL The declaration is bad, because it leaves an inference of 
law by assiuning that this road is within their jurisdiction, instead 
of making a statement of facts. It does not say that it is a road 
over which they had control; it should have been shown that it 
came within the terms of the 103rd section of Act No. 10 of 
1858. 

MauUeHy for the plaintiff, was not called on. 

Hansok, C.J. — ^There is no doubt if this was a special demurrer, 
your objections would be of great force, and I should be inclined 
to go with you. But this is a general demurrer, and one, too, 
which must be overruled. 

Demurrer overruled 
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HAHSoiTy C.J.9 GwTNin^ J.9 Stow J.] [Commoit Law. 

19 NOTEXBEB, 1875. 
CoSfTV V. WiLLSHlBS. 
COXOJTEJK.— l^MOir io IU0 tmd Co wuHtf CommoM Law Jpiwrt Court 

€f MtCOfttm 

A Coroner in SoM Amtralia hu all tko eommoa law powerw qf a 
Coromr in England i ii tatUM^ wIm kolding Court at Coroner^ to 
fine for contempt and eommit on dtfault in payment^ and i§ not 
liablo to a»i action for «ko& fiat and committal, . 

BaaMio^Tkai a Coronor'i Comrt it a Court of Jtoeord, 

RuLB nisi for a new trial on the ground8^(l) that the plaintiiTwas 
improperly nonsuited ; (2) that the Court presided over by the 
defendant was not a Court of record ; (3) that even if it was, 
defendant did not act judicially or within the scope of his 
jurisdiction. 

The action was false imprisonment. 

The defendant acted as Coroner daring an inquest at Georgetown, 
and during such inquest fined the plaintiff for contempt and 
committed him till payment of the fine. At the trial, the plaintiff 
was nonsuited, on the ground that the defendant was sitting as a 
Judge in a Court of Record, and as such was justified in so 
committing. 

Smith now moved that the rule be made absolute. 

The Attamep-General (Way, Q.C.J, and J. W. Downer, showed 
cause.— In England, Coroners' Courts are Courts of record — 

Jervis on Coroners, 249. 

A Judge of such Court has power to commit for contempt when 
committed in the face of the Court. (Stow, J. — To fine and 
commit in de&tdt of payment) Perhaps that is the more correct 

L 
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expressiou. In support of our proposition, we would refer to the 
celebrated case of 



ITanmumd t. Eoweil, 2 Mod. R., 218, 

arising out of the historical case of 

Penn v. Mead^ 

in which it is decided that such an act is within the jurisdiction 
of a Court of record, and therefore no action will lie; and that 
the bringing the action was a greater offence than the contempt, 
as in principle it went against good government and jiutice. 
There are also the cases of 

77iomas v. Chnrttm^ 31, L.J., Q.B., 139 
Comyn's Digest Title Coroner A., 315 
Bex V. Clmenty 4 B. k A., 218 
In re Wallace^ L.R, 1 P.C, 283 
Regina v. Lefrf^^ L.R, 8 Q.R, 134. 

The latter was a County Court case. The cases seem to create a 
distinction between superior and inferior Courts of record. 
Superior Courts can punish whether the contempt be conunitted 
in the face of the Court or outside; inferior Courts can only 
punish in the first category. (Stow, J. — ^The last case quoted 
shows a Court created by Statute can only act upon the provisions 
of that Statute. I woidd direct your attention to that point, as it 
is the keystone of the argument of the other side.) The distinction 
we have pointed out, as to the powers of the superior and inferior 
Courts of record in regard to contempt, has led to the mistake that 
the Courts Jiave no power to commit for contempt Coroners, 
though they at one time in England had not such a power, now 
can fine for contempt — 

Brittain, 9 and 10 

Jervis on Coroners, 2nd Ed., 22; 3rd Ed., 254. 
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The Sth clause of the Coroners Act, No. 7 of 1850, which reserves 
to Coroners the powers already existing by law, is strong evidence 
that they were to be placed on the footing given by the common 
law to coroners in England. The coroners here are taken from 
Justices of Peace, and Lord Tenterden has clearly laid it down 
that when tiying all matters on which they can pass a conviction, 
they are a Court of record — 

Paley on Conviction, 157 ; 

and though the decisions only give inferior Courts the position of 
Coiu-ts of record on criminal matters so fai* as contempt, still there 
is an opinion by a most respected Jurist that they have the same 
position regarding contempt on civil matters. A case was 
commenced by Sir Fletcher Norton, in his capacity of Attorney- 
General, against a Mr. Allmott for a paper he had written 
concerning the law of libel, and the case only dropped thix)ugh the 
death of the Attomey-GencraL The case had gone so far as to 
induce Mr. Justice Wilmot to write out his opinions on which to 
base his judgment, and a perusal of it would show what a clear 
conviction he had on the subject — 

E^. V. Allmott, Wilmot's Opinions and Judgments, 254; 
followed in 

Sparke8 v. Marshall, 2 Bing., N.C., 7G1. 

If the power of punishing for contempt be denied a Coroner, how 
can he preserve order and decorum in his court? (Stow, J, — 
Would a Court under the Lands Clauses Consolidation Act be one 
of record?) We think it woidd be monstroiis to argue other- 



Kemp V. A'-evUle, 31 L.J., C.P., 158 
Groenvelt v. Burwell, 1 Ray., 454. 

The mere power to fine makes a Court one of record. A point has 

h 2 
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been taken that the warrant had not been drawn up, but the 
phiintiff is debarred from questioning the mode or extent of 
procedure — 

Kemp V. Nevaie, 31, L.J., C.P., 158. 

(Stow, J. — Siurely a man could be taken into custody while such a 
waiTant was being drawn upt) The question whether the Court 
is one of recoitl is quite immaterial Every Court has power to 
commit for offences done in its face. The Coronera Act, No. 7 of 
1850, did not create a Court The Court came fix>m England. All 
that Act provided was forms and regidations of p)x)cedure. 

Smithy in support of the rule.-^I admit coroners were imported 
from England, but not that the Coroner's Couii; has been brought 
hero. All that is done is similar to what takes place in many 
other parts of the Empire. Of the two authorities quoted by the 
Attorney-General to show that a coroner can fine, one is only an 
opinion, and the other does not go so far as has been stated to the 
Court. Of com*se, if Coroner's Comts are Courts of record, I admit 
no action can be brought in respect of acts done within the 
jurisdiction of the Judge. If, however, he acts without his 
jurisdiction, an action will lie — 

HoMeii V. Smith, 19 LJ., Q.B., 170 
Calder v. HdUcet, 3 Mooro's P.C.C, 28, 

In which a celebrated case, never authoritatively roported, 

Taaffe v. Dawnes, 3 Mooro, P.C.C, 36 N., 

is quoted. The latter case shows that even when a superior Court 
Judge exceeds his jurisdiction he ronders himself liable to an 
action. At the trial. His Honor the Chief Justice asked whether a 
procedeut could be shown for the action. Then I had none, but 
since then I have found 

FoxhaU V. Bamett, 23 L. J., N.S., Q.B., 7 ; 



Digitized by VjOOQ IC 



1876. S. A. LAW REPORTS; 165 



BuFBiin Covaa. Comyn v. Willshuu. CSommov Law. 

and I would refer the Comi; to the judgment of Lord Campbell. 
Even admittin<^ contempt was committed, imder no circumstance 
can the (Coroner be justified in the course he pursued. Time ought 
to have been given the present plaintiff in which to show cause 
why he should not be punished — 

In re Pollard, L.R., 2 P.C., 106. 

In so doing the Coroner went outside of his jiuisdiction. (The 
Attorney-General (Way^ Q*C,), — That point Was not taken on the 
rule.) I am but answering your argument. He could fine him, 
but he had no right to put him, as he did, in a room and say he 
should not come out until he paid the fine. It is said that the 
Coroner derives his power under the 8th section, but that section, 
I contend, is confined in its operations to particular pei*sons under 
particular circumstances. (Stow, J. — It is an ancillary power to 
fine jurymen. That does not take away the power to fine other 
persons.) The words of the clause will not bear such a construc- 
tion. The power to fine is limited to what is said in that clause. 
(Stow, J. — I take it the clause was inserted to place the Coroners 
here and those in England on the same footing.) (Hansok, C.J. — 
Supposing that the Coroner simply made a mistake in the mode of 
procedure, and did more than the Act permitted in that direction, 
but yet kept within his jurisdiction, would he be liable for an 
action?) Possibly not. My contention, however, is that he has 
not the power to punish for contempt. (Hanson, C.J. — Then, how 
can he maintain order?) He may clear the Court. A Coroner's 
Court is not an open one — 

. GarneU v. Farrandy 6 B. & C, 611. 

The fine is not really the fine of the Coroner, as it can only be 
enforced in the Local Court. My contention as to the power of 
the Coroner is well illustrated by Section 209 of the Local Court 
Act. (Stow, J. — ^That begs the question.) (Gwynne, J. — Is not 
clause 8 an admission that the Coroner has all the common law 
authority he would have in England?) It limits it. (Gwynne, J. 
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— Oiily iu one specific fact; otherwise, it enlarges the powers.) 
All the clause does is to save those powers. (Hansok, C. J. — ^And 
that is a recognition of their right to use them.) There is no 
virtue in the word '' Coroner." It simply means one who makes 
enquiries into matters. And further, Coroners' duties did not 
originate with enquiries into the cause of death. The Coroner's 
Court is one of the oldest Courts known to the law, and it has 
grown with the common law. It appears that at first they had 
simply to make enqumes into treasure trove. Then was added to 
their duties inquisitions of the deardem as regards deaths by 
misfortune, and last of all they were authomed to make inquisitions 
into all sorts of deaths. But that did not make them a Court of 
record. It was the Statute 4 £dwai*d I., ch. 2, which enacted the 
keeping of rolls on parchment, which made them a Court of 
record. Can it be said that the Coroners' Coiuts here C9mply with 
that Statute 1 They have no Court and keep no records. Even 
the notes of evidence are not retained by them, but are for- 
warded to the Attomey-GeueraL I, therefore, confidently submit 
that the Court in question was not one of record, and that the 
defendant, not being shielded by the protection of such Courts is 
liable to an action. 

The AUomey-Generai (Way^ Q>C,)y in reply. — The case 

Foxhall v. BameU, 23 L.J., Q.B., 7, 

is inapplicable to the present case, as the want of juri^ction was 
of a territorial character. 

Hanson, C.J. — It appears to me that the rule must be 
dischai^ed. I asked the learned coiuisel, when at the trial I 
directed that the plaintiff should bo called and nonsuited, to point 
to any case where a Judge, sitting as such in a Court of record, 
had been held liable for an action for anything he then did. He 
then admitted that he had not been able to find one; and, it 
appears to me, that the case he has now produced is inapplicable, 
as there the Judge had as little jurisdiction as would any member 
of this Court who presumed to make decrees in any of the 
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neighbouring colonies. It appears that the defendant held a 
Court as Coroner, and that the plaintiff was fined and committed 
for contempt done in the fi&oe of the Court. Whether, if the 
Court had been applied to in a proper manner for a decision, he 
would have held the Coroner was right or wrong, is out of the 
question. The question is whether the act was done by a Judge in 
the exercise of his judicial functions, and, it appears to me, it was. 
On a true principle of law, I think the plaintiff, is not entitled to 
succeed. 

GwTMKE, J. — I was a good deal impressed with the argument of 
the learned counsel at the time he obtained this rule. I then felt 
some difficulty as to how fiir the common law of England applied 
to this Colony ; but I must say now that the matter has been so 
fully argued my doubts are removed. It is well known, as a 
prindple, that emigrants from England bring with them all the 
common and statute law of their fatherland, and that at once 
comes into force in the new country so far as is applicable to 
existing circumstances — ^The Attomey^entral v. Stuart. Then 
comes the question — ^How is it to be determined what is 
applicable] That is done by the decisions of the Courts of 
the Colony and the expression of the opinion of the Legislating. 
That brings me up to the title of this Act. It clearly recognizes 
the existence of such an officer as a Coroner, which accords to my 
own actual experience of facts, and all that it does is to regulate 
the conduct of those who occupy the office. But though there is a 
Statute on the subject, that in no way detracts from or abridges 
the common law of England in force in the Colony, but rather 
augments the power of the Coroner. Having come to the 
conclusion that the Coroner here has at least the same, if not 
greater powers than he has in England, I shall concur in the 
judgment of the Chief Justice. 

Stow, J. — Like His Honor the Primaiy Judge, I had some 
doubts on this matter when the rule was granted. I had some 
difficiilty in determining how far we could apply established 
institutions of England to the circumstances of a new country. It 
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can never be that oU the laws we bring with us can be applicable 
to our new country, but the great majority are, and this is one of 
the points on which they ought to be. A Coronei's Court is a most 
important one under any circumstances, and especially so in a new 
countiy ; and, as I have already said, it is my opinion that the 
Legislature, by the way in which they worded clauso 8 of this Act, 
intended that while they imposed a particular power on Coroners, 
they intended all the powers they then had by the common la^ of 
England to remain and continue. Mr. Smith has spoken of there 
being no Court, but it must be recollected that a Court is a Court 
even if it be held under a giuu-tree. Even assuming for a moment 
that the mode of procedure was wrong, or that the punishment 
was excessive, I do not see that we shoidd enquire into such 
matters. If the door to such enquiries were opened it would be 
injurious and dangerous, not only to the Judge, but to the 
administrator of justice. It would be very hard if for a mistake, 
while acting within his jiuisdiction, he should be open to a daim 
for damages, the more especially when it is competent for this 
Court, if due cause be shown, to qiuish the order, or to make it of 
no avail. I do not know whether it be necessary for me to go into 
a consideratioa of the objects of the Act, further than to say that 
I think it, instead of limiting, increases the powers that Coroners 
then had by the common law of England. The argiunent on that 
part of the case does not commend itself to my reason, any more 
than it induces me to think that it was the intention of the 
Legislature when giving Justices of the Peace, when acting as 
coroners, express powers, and in no way to contract the powers 
they already held, or to create any new Court Therefore, the 
common law power of Coroners still exists ; and, on the whole, my 
opinion is the same as those of my learned colleagues, and I agree 
that the nile should be discharged. 

Eule dikharged. 
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Habbok, C.J.9 Owtnkb, J., Stow, J.] [Commov Law. 

24 NOVEMBEB, 1875. 

HOWLETT V. PrIDMORE. 

AOMEEUE2irT,--'Brtaeh^WafrwUff of TUle. 

Tke plaUdiff honing obtained from the Communoner of Cromni 
Landt of Wutem AuttraUa a Utter ttating that in accordance 
with the terms <f arrangement the permitsion to work guano on a 
certain ieland^ portion qf the Western Anstrdtian Territorg, would 
he tranrferred to him, entered into an agreement tvith the dtfendant 
whcrebg in consideration of the plaintiff depositing his right or 
rogaltg to work the island and assigning to him one-haff of his 
fthe plaistiff^s) intereet therein the drfendaut agreed to find vessels 
and capital fbr the purpose of bringing the guano to market, and 
also that a certain vessel expected to arrive in Decetnbir, 1874, 
should he the first vessel dispatched. The purchaee-moneg qf this 
vessri was to he retained hg the defendant out of the proceeds ef 
sale of guano. This vessel instead of coming to Fort Adelaide was 
sent to New Zealand. 

Held — That there was evidence to go to the jurg, that the right or 
rogaltg referred to in the agreement was the letter above-mentioned 
and not a formal grant. And also evidence th'xt the vessel was the 
propertg of the defendant, on whom the oniis lag to show that its 
non-^trrival was not caused bg his acts. 

Rule nisi to set aside a uousiiit and have a new trial on the 
grounds that there was no evidence to go to the jury that the 
plaintiff was ready and willing to carry out his part of the con- 
tract, and that there had been a breach by the defendant. 

The case was tried before the Chief Justice and a jury. The 
action was for £4,000 damages for breach of contract. The facts 
were as stated in the head-note. 

Mamif Q.C.f and Stuarty moved that the inile be made absolute. 

The Attarfug-Gaieral (Way^ Q.C.) showed cause. In all agree- 
ments for the sale or transfer of any particular interest there must 
be both an implied and an express warranty of title. This agree- 
ment requires us to do something which woidd in law be a 
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trespass. The plaintiff assigned us his rights, but he has never 
given us the title, nor is he in a position to give us a title, which 
will entitle us to go on the island, and so carry out the subject- 
matter of the agreement The contract, it will be seen, is an 
executory one. It was agreed that this document, which he calls 
his title, was to be deposited on a certain date. That was not 
done ; but though that is a breach of contract on the part of the 
plaintiff, it is not one that entitled the defendant to cancel the 
agreement on the ground that it was not a condition precedent to 
the agreement, but an independent stipulation. But there is a 
condition precedent to the agreement, and that is the deposit of 
the right or royalty itself. (Stow, J. — ^What does "right or 
royalty " mean ?) It is quite dear the agreement is not to be read 
"right or royalty which has been deposited." That is the argu- 
ment on the other side, but the result of its acceptance means a 
declaration that the agreement is senseless and contradictory. 
This agreement was a sale of realty, and when that is done there 
is always a warranty of title. When a man sells a chattel he is 
not supposed to do this, but there are so many exceptions that 
they almost eat up the ndes. (Stow, J. — Is not this the sale of a 
right which is to form the basis of the title to the island?) 
(GwYKNE, J. — ^As there is no imputation of fraud it resolyes itself 
iut^ this — ^the plaintiff exhibited what he had to sell, and the 
defendant, in the exercise of his judgment, bought it.) It was 
not produced, certainly not at the time the agreement was signed; 
the letter even at the best only shows that there were negotia- 
tions to obtain the right The other side rely upon the patent 
cases, in which though false rights have formed the basis of con- 
tracts, those contracts have not been rescinded. But that was 
simply on the ground tliat what was done was to sell the letters 
patent, but not in any way to waiTant that they were valuable. 
But here the plaintiff had not even the right (Stow, J. — Con- 
structively he has.) That is only the contention of the other side, 
who read the docimient in the past tense. (Stow, J. — In a 
matter of this sort it would be absurd to say they were to wait 
until they got a complete title.) (Gwyknb, J. — This agreement is 
signed by the defendant, therefore it must be taken to be an 
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expression in his own language of what were his intentions.) 
If the defendant signed this agreement under a misapprdiensioni 
he would not be liable on this action — 



HaU V. C<md€r, 3 C.R, N.S., 53. 

That is a natural construction to put on this case. The plaintiff 
shows him as to-day a letter which shows that he is in negotia- 
tion for a certain thing and that he has a £ur prospect, of obtaining 
his ends. A fortnight after, when they met, naturally inferring 
^m his conduct that he had succeeded, this agreement was 
signed. All the cases cited by the other side are ones in which it 
did not lie in the mouth of the defendant to contest the plaintiff's 
claim, as they had for years employed the benefit of that for 
which they at last refused to pay. But here the plaintiff had not 
a proper grant (Stow, J. — Tliat is not pleaded.) (Gwynne, J. — 
You do not say that the title was invalid and conferred no power 
whatever.) Perhaps not technically, but we are entitled to take 
the point under the plea of readiness and willingness. The con- 
tention of the other side is that the defendant is bound to send 
a ship, even if he obtains notice fi'om the Western Austi*alian 
Government that he will be met on landing by a whole posse of 
Custom-House officers and policemen, who would prevent him 
from taking a bushel of guano, and for the sake of caiTying out 
this contract perhaps let himself in for a criminal prosecution, 
and certainly render himself liable to an action in damages for 
trespass. Surely the Court will not place a construction on an 
agreement which will enforce us doing a wi*ongful action 1 (Stow, 
J. — I do not see how you can bring that within the pleadings.) 
We should have been entitled to ask for a uonsiiit on the ground 
of non-assumpsit. (Stow, J. — ^But the Judge would liave made 
an amendment in favom* of the plaintiff if his attention had been 
called to the point.) And if so, we should have been entitled to 
an amendment to enable us to take the point as to the title. 
Then, as regards the breach, I veiy confidently submit there has 
been none committed. The promise to send the ship early in 
December was simply the residt of expectation, and did not 
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amoimt to more than a representation. The plaintiff ought by 
his pleadings, if he wished to sustain an action, to have alleged 
that she was . expected so to arrive. (Stow, J. — If anything was 
done on that expectation there would be a breach.) (Gwtnne, J. — 
There was a warranty that she would proceed from Mauritius to 
Port Adelaide, and that she should then as soon as possible 
proceed to the island.) There is no absolute warranty. There is 
no evidence to show that the defendant did anything to prevent 
the vessel coming here. There was no evidence that the deviation 
to New Zealand was caused by the defendant. It was just as 
possible that it was caused from stress of weather, or because the 
vessel was chartered to go there at a date prior to that on which 
the captain could have been informed of the agreement. (Stow, 
J. — ^That is immaterial. There is an express warranty a certain 
thing shall be done.) The construction I put on this part of the 
agreement is supported by the cases in the book — 

CorJdiiUf V. Mauey^ 28 L.T., N.S., 636. 

The plaintiff should ^have made an aUegation of failure on our 
part (GwYNKE, J.— Would not the burden of proof that the 
defendant had nothing to do with the deviation lie with yout) 
No, because the plaintiff says we have done a wrong by sending 
the vessel somewhere else. There is nothing to show that the 
defendant had any interest in the ship. Indeed, the contract 
goes to the contrary, for it says the parties may buy the ship. 
(Stow, J. — ^There is a fact from which the jury might infer it 
belonged to the defendant. The price of the ship was to be 
retained out of the proceeds.) The case of Olive v. Booker, 1 Ex., 
416, cited by the other side, does not apply, as that deals with 
an existing fact, whereas here there vras something to be done. 
It has been clearly decided that contracts made as regards non- 
existing things have no force — 

Haslxe v. Contur{ei\ 22 L.J., Ex., 299 
On appeal, 25 L. J., Ex., 253. 

(Stow, J. — ^There would be force in that if you could show at the 
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time the contract was made Browse Island was submerged.) It 
was so far as the legal rights of the parties were concerned. 

Bundeyy on the same side. — ^The letters clearly show that the 
plaintiff intended to do something more as regards the title. The 
letter of the Commissioner of Crown Lands was simply a parol 
licence revocable at pleasm'e. 

Mann fQ.C.J^ and Stuarty in support of the rule. — The letters 
were known of prior to the contract. It is the latter which governs 
the parties. The whole question is what is the meaning of '^ right 
or royalty." 

Hanson, C.J. — You need not proceed, Mr, Mann. The majority 
of the Coiut are of opinion that there was evidence to go to the 
jury. They are of opinion that there is evidence in support of the 
proposition that the parties intended to recognize the letter shown 
to the defendant as to the right or royalty refeiTed to in the 
agreement They are of opinion also that the non-arrival of the 
ship here was caused by the acts of defendant, or by some person 
responsible to him for his acts. Though at present not able to 
share in their conclusions, I can see no objection to the coui*se 
they think should be adopted, for the Court will then be put in 
possession of all the facts, and better able to understand the 
points of law that may be raised. 

linJe ahsoivtf. 
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HANaoN, C.J., GwYNHS, X, Stow, J.] [Comcoir Law. 

9 December, 1875. 

Jones y. Scott. 

COMPANY,— Principal—Agmit^OjoiQM probandi 

The defendant^ being Secretary to the Tarn Creek Oold Mhdng 
Company^ telegraphed the pUutdiff to wind mp the affaire of the 
Company. 

There was subsequent correspondence between the partieSt the plaintiff 
sometimes addressing the defendant personally, at others ae 
Secretary to the Company s and the account woe opened i» the 
books of the plaintiff in the name of the Compamf. 

There was no evidence that the defendant had not authority eo to 
employ the plaintiff on behalf of the Company. 

HM-^That the defendant was not personally liable. 

That the onas of proving that the defendant had not authority rested 
on the plaintiff. 

Rule nisi for a uew trial on the ground that the defendant 
personally engaged the plaintiff, and that the defendant had 
committed a breach of an implied warranty that he was making a 
contract binding on the Company. 

The defendant, who is the Secretary of various mining 
companies, and resident in Adelaide, had by telegram instructed 
the plaintiff, a member of the firm of Abbott k Jones, agentsr^at 
Palmerston, to wind up the affairs of the Yam Creek Gold Mining 
Company at Pine and Howley Creeks. The telegram stated that, 
if necessary, plaintiff might employ a man named Nelson, who had 
been manager of the claims, to assist him in carrying out his 
instructions. Plaintiff accepted the agency, and out of it corres- 
pondence arose. Some of the letters were addressed to the 
defendant in his individual capacity, and others in his character as 
Secretary of the Yam Creek Gold Mining Company. The accounts 
of the agency were kept as Abbott & Jones in account with the 
Yam Creek Gold Mining Company. Nelson obtainel a verdict in 
the Local Court at Palmerston against Jones for wages for the sum 
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of £64, a portion of which Jones had paid bo as to get the bailiffii 
out of his house; £15 had been paid to Jones for his agency in 
this matter by Scott Jones brought an action in the Local 
Court of Adelaide against Scott to recover money spent at 
defendant's request, and for damages to his credit; but he was 
nonsuited by the Special Magistrate, on the ground that he liad 
always treated the Company as his principal. 

Sheridan, — I appear to show cause against the rule. 

HARSONy C.J. — ^The Court will not call upon you for an 
argiunent 

SmUhf in support of the rule. — The defendant^ I submit, is 
liable on two grounds: — 1. He engaged the plaintiff peraonally 
to do work for himself; and if the Coiurt be against me on that 
point, 2. — ^Because he has committed a breach of an implied 
warranty that he was making a binding contract on the 
Company to pay the phiintiff for his work. In the telegram in 
which Soott proposes the agency, he says nothing about the 
Company. It is said that in some of the letters that have passed 
in reference to the agency the plaintiff has recognized the Company 
by writing to the defendant as its Secretary ; but I submit that 
such an act simply amomited to a matter of description, and that 
in calling him Secretary to the Company, he was merely ear- 
marking his business, and it is clear from tiie 61st section of the 
Companies Act that by so doing he would not recognize the 
Company as his principal. Even assimiing for the sake of argu- 
ment that he did at any time intend to deal with the Company, it 
would not alter the liability of the defendant, the latter having 
failed to give the plaintiff a right of action by a valid claim against 
the Company. It is said the account shows plaintiff treated the 
Company as his principal. I venture to submit it proves nothing 
of the sort. In the first place, it was part of the duty of the 
agency that the accounts should be properly kept. In the next 
place, this was not the only Company for which Jones at the 
request of Scott was acting as agent It was necessary that the 
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accounts should be kept in this maimer so that both parties might 
properly regulate their businesses. The accounts do not contain 
the item of £15 commission which Jones has been paid by Scott, 
nor the claim of Nelson for bts wages. And the durecting the 
accounts in this manner is not an election of the' Company as his 
principal The election can only be by the prosecution of a claim 
up to judgment Then, too, Scott has adopted and ratified what 
Jones did. Without such a ratification on the part of the Com- 
pany, we could not bring an action. There is no proof that they 
ever authorized what was done, or that they have ever adopted and 
ratified the acts of Jones. The Company, according to the 45th 
section of the Act, can only be liable for work ordered ** for and on 
their behalf." Neither of those requisites could be satisfied in an 
action brought against the Company, and to say that an action 
will not lie against the party ordering the work is to give a charter 
to obtain goods, laboiu*, and I know not what, for nothing. And 
referring once more to the point, that plaintiff adopted the Com- 
pany as his principal by addressing defendant as its Secretary^ I 
would point out that such an act was no recognition of the Com- 
pany. The Companies Act recognises no such officer as a Secretary, 
so that to address Mr. Scott as Secretary was simply paying him a 
compliment Mr. Scott would be but in the same position as Mr. 
Jones. He would be an agent (Gwynnb, J. — ^Would not the 
relation be that of master and servant)) That is not dear. 
Every servant is an agent, but eVery agent is not a servant A 
man, to be a servant, must give his whole time to his employer. 
In one sense a banker is the servant of evexy one of his customers ; 
but he is not so in the sense of the Masters and Servants Act 
(GwYNNE, J. — Perhaps not in that sense. Could an articled clerk 
doing copy in the evening for another lawyer be deemed other than 
the servant of his regular employer ?) No ; because that would be 
work not done in the time of his master. But I venture to submit 
as a further proposition, that even if this telegram had said nothing 
about Nelson being employed, Jones, if he had found it necessary 
for the execution of the agendy, could have employed him. 
(GwTNNE, J. — The telegram restricts assistance to the time of sale.) 
Certainly not. There could have been no sale without a collection 
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of the goodii which were Mattered about over sixty miles of 
cottutiy, which coimtry would have to be traversed at least adocen 
times before the things could be collected. Applying the admitted 
law to the UudB, I would submit that even if your Honors are of 
opinion it was the Ckmipany who gave the instnu^ions, then the 
defendant is liaUe on the second point — ^the breach of warranty — 

Stoiy on Agendesy sections 264 and 277 

Ckerrp ▼. tJke Cobmiai Bamk of Andralasia, LR., S P.C., 24 . 

Bau Y. OMini, 2 Ad. km., 57 

Weeks y. Froperi, UK, 8 GR, 427. 

All I am now asking Ibr is not a decision on the merits, but an 
order for a new trial, as I yenture to submit that the case was not 
allowed to go fiur enough to enable the Court below to come to a 
correct conclusion. It may have been, as is sometimes the case, 
that Scott was fiuming the Company, and if that were so, then he 
would be liablf. If he were not liable, why should he have paid a 
portion of the items in respect of which the plaintiff claims t 
(GwTNNB, J. — ^We cannot go by inference. When a party makes 
an averment in a declaration, he must prove its accuracy by 
evidence.) And we have given the proof. (Gwtnnb, J. — ^Wheret) 
By the Statute itsell (Gwrmra, J. — ^But the clause is for the 
protection of the Company.) Yes. Things must be done for and 
on its behalf (Haitsov, G.J.— Then a man could not recover 
wages unless expressly employed, by the Company.) Small 
matters may be done by officials. But this is not a small matter. 
It is the scattering to the wind of the whole means of the Company 
to carry on its business. (Slow, J. — Cannot authorisation be 
given by conduct as well as words!) Certainly the conduct of 
Scott has been to lead the plaintiff to suppose that he was his 
employer. 

Hansoh, C.J. — ^It appears to me that this rule must be 
discharged. The plaintiff comes here with two contentions. The 
first is that the telegram sent by the defendant was an authority 
on the part of the defendant to the plaintiff to act and to employ 
assistance, and that it was an implied contract on the part of 

If 
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Scott to pay for the aame. The aeoond contention— contingent on 
the Court thinking that sndh ia not the cage — ^is that Scott made 
an expressed contract for and on behalf of the Company, and by 
failing to put the plaintlfT in a position to bring an action has 
committed a breach of warranty. The first contention is disproved 
by the evidence. It is quite dear that all that Jones did was for 
the benefit of the Company, and not for the benefit of Scott If 
it could be proved that Scott had obtained the Company into his 
own handsy and that what was realised by the sale of the property 
would go into his pocket, then there would have been some ground 
for the aigument which has been addressed to the Court. All 
that was to be done was to be for and on behalf of the Company, 
and there is nothing to show an express authority which would 
render Scott individually liable for anything the plaintiff might do 
under the contract The contract was to work for a Company, 
of which it was well known defendant was a servant, and the 
aspect of the case is not in any way affected by the fact that the 
plaintiff, in pursuance of his agency, made a contract in such a 
manner that he could be sued personally. Then, as r^;ards the 
second point, it is a necessary averment to a statement that Scott 
professed to be authoriised to give authority in the name and for 
and on behalf of the Company, and that he had no' such power. 
That should have been proved. No proof whatever has been 
tendered that he was not so authorised, and that branch of the 
ease, therefore, fitils. On both grounds, I am of opinion that the 
rule must be discharged. 

GwYNNS, J. — I concur. There are good grounds for the 
decision. 

Stow, J. — ^I concur also. Ab regards the second point raised by 
the plaintiff, that the onus probatuU was on the defendant to show 
he was authorized, I must say that it is quite contrary to my own 
ideas, and I think it cannot be the law. Suppose I sue on the 
warranty of a horse, is it sufficient Ibr me to prove the warranty 
and then call upon the other side to prOve that the horse is soundt 
The rule on both grounds must be dischaiged. 

Jiule duehatyed. 
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HAmov, C.J., GvnrirNi, J., WsABnra, J.] [Common Law. 

1, 2, 10, AND 17 Decembbr, 1875. 

Murray v. Acramam. 



IS80LVSNT ACTf I860.— Tiwer— Po^m^n/— Ortfer and dUpoiitiou 
^^Ctutom of Warehouiemen^ 

Apurehasedfrom ikeplainiiffi ihirftf bales of eonuackt^ihepurckaie' 
Moneif heiug paid by three hilU of exchange^ payable at different 
dates — and ttored them in his name i» a free warehouse at Fort 
Adelaide, Subsequently, beiny unable to meet the first bill at 
maturity, A handed the plaintiffs the sioraye receipt for the corn' 
sacks as security, and made a similar arranyement as reyards the 
second bill. Before the third bill became due, A — beiuy then in 
insolvent ciremnstances — arranyed thai the plaintiff should take 
back the eornsacks, and the original sale be rescinded. 

The third bill was then in the hands of the plaintiffs^ bankers for 
discount; and the plaintiffs, accordinyly, before the bill became dne^ 
ins/rueted their bankers to pass the amount to their debit, which 
was accordinyly done, the plaintiffs* account beiny at the time 
overdrawn. 

Shortly after this arranyerient A made an assiynment under 2Hvision 
VI. of the Insolvent Act, 1860, of his estate and effects to the 
defendants as trustees, for the benefit of his creditors, and the 
eornsacks still remaininy in the warehouse in A^s name were taken 
possession of by the defendants. 

On action for the value of the eornsacks, evidence was yiven of a 
custom existiny in pee warehouses at Port Adelaide to hand the 
yoods named in their storaye receipt to the holder of such receipt ; 
and the jury found a usaye as regards yoods stored in such ware^ 
houses that they should be sold without notice to the warehouseman. 

Held— O WYNNE, J., dicsentiente— 7Aa< there was a payment within 
the statutes 

That the yoods were not, at the date of the assiynment^ in the order 
and disposition of A. « 

That thefindiny of the jury was not ayainst the weiyhi of evidence, 

QxuBV^^ Whether the order and disposition clauses of ihs 
Insolvent Act, 1860, appty to deeds of assiynment? 

Per Stow, J.-^The custom establiihed as reyards yoods of other 
persons in warehouses to take them out of the order and disposition 

M 2 
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0/ the ituoieent in whom nmme ikmf ttmtd^ mmi It tie euUm iif 
ike place where the gaade are etorei—net qf the imeoiweai, nor of 
the plaee where hie hueinea ii carried on. 

Rule niei on behalf of the plaintiff for a new trial, on the ground 
of mi8dii*ection. 

The plaintiffs were. Messrs. D. & W. Murray; the defendants 
were the Tnistees, under a deed of assignment made in pursuance 
of Division VI. of the Insolvent Act, 1860, of Richard Allen, jun. 
Allen had purchased from the plaintiffs thirty bales comsacks, 
in payment giving three biUs of exchange, payable at different 
dates. 

The sacks were stored by Allen in his own name in the free 
warehouse at Port Adelaide of Messrs. R. & R. Main. 

Allen, being unable to meet the first bill, requested the plain- 
tiffs to renew the same, which they did on his handing to tliem as 
security the storage receipt for the comsacks. 

The second bill was also renewed on similar terms. 

Before the third bill became due, AUen requested the plaintifis 
to take back the comsacks, and release him from the bills, which 
they agreed to do. 

The third bill was then under discount at the plaintifis' bankers ; 
but the plaintiffs, before maturity of the bill, instracted their 
bankers to pass the amount of the bill to their debit, which was 
accordingly done. The plaintiffii' account was then overdrawn. 

At the trial. Stow, J., asked the jury — 1. Whether the plain- 
tifis satisfied the English, Scottish, and Australian Chartered Bank 
as regards the bills ? and — 2. Whether it was a usage of trade for 
persons to deal in stored goods without giving notice to the ware- 
housemen? The jui^ answered both questions in the affirmative. 
Stow, J., then directed a verdict for the defendants, on the ground 
that the facts found did not touch the question of reputed owner- 
ship. 

Way (Q,C.) now moved that the rule be made absolute, 
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Tkruppf and /. IF. Dawuerf Aowei cause.— The plaintiffs 
did nothing which can take this contract between them and Allen 
out of the Statute of Frauds, and the goods were in the order and 
disposition of Allen at the time he made his deed of assignment. 
The jury foimd that the plaintiffs satisfied their bankers on these 
bills; but what is the eyideucel It is shown that the payment 
consisted in simply debiting the plaintiffs with the amount in the 
bank books. That was at a time, too, when the plaintiffs' account 
was heavily overdrawn. It is shown that the account was not at 
a credit until a date subsequent to that at which Allen made his 
deed of assignment It is shown that Allen was not informed that 
the bills were under discount, and, therefore, anything which passed 
in his mind at the time this arrangement was made could not have 
any reference to any duty he supposed the plaintiff might have to 
perform. Not being informed of this circimistance, how could he 
ask the plaintiffs to retire the bills I How could he do more than 
request to be entirely relieved of his liability on these bills t To 
support the contention of payment the plaintiffs must prove not 
only that the bills were actually paid or satisfied, but also that 
that was done for and on behalf of the acceptor, and not on their own 
account. Endorsement, as contended by the defeudantSy is all 
that was done. If they simply satisfied the bills as endersers they 
would have done nothing to benefit the acceptor, for he would stiU 
be liable to be sued by the bankers on the debit items being 
cancelled by the consent of plaintiffs. What was done was simply 
an agreement with the Bank to be answerable for the debt of 
another. Such an agreement ought to have been in writing ; and 
not being so it fails to satisfy the Statute of Frauds. ^ I fiiil to 
understand with what object the cases that have been mentioned 
by the other side as bearing on this point are to bo put before the 
Court 

Field V. Carr^ 5 Bingham, 13, 

cannot apply, because the plaintiffs' account was not at a 
credit before the date of Allen's deed. 

BtUMw V. Butk, 11 C.K, 191, 
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cannot in any way apply. In that caae, the plaintiff had given 
a bill in satiafaction of a debt; it waa diaoounted, and he was 
sued while it waa atiU oumnt That waa not a featoze of the 
present caae. 

does not apply, because no credit has been g^Tcn by the peraona 
ultimately liable — 

Vide judgment of Mr. Justice Pxttebsov. 

Pollard ▼. the Bant of England, L.R., 6 Q.B., 623, 

was a case in which there was no question that there had been 
an actual payment. In the present case there haa been no 
such ratification, and AUen, therefore, could be sued on the 
bills. 

PcOard ▼. Ogden, 32 LJ., Q.B., 439, 

is subject to former remarks. I do not refer to 

Jo}ha y. Sroadkui-U, 9 C.B., 173, 

because I have not been able to find the book; but I haye a 
case here, 

Bandall v. Jfoon, 12 C.B., 261. 

(Haksok, C.J. — That case turns simply on a question of 
pleading.) There is also 

WilUanis v. Jatnes, 19 LJ., Q.B., 445, 

which proves that if a bill remains in the hands of the Bank, as it 
did in this case, the Bank, at the request of and as trustees for the 
plaintiffs, could have sued Allen on the bills. Mr. Spence said in 
his evidence he would only have given the bills up to the Murrays. 
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That cleturly showB tiiat he did not hold them tar the benefit of 
Allen. (GwYNNB, J.— Tear oontentioa fa that none of thfa 
traneaction amounted to a pajment nnder the Statute of Frandst) 
Te 



^ylee onBilli» tthed., %li, %U; 10th ed., S30 to 32S. 

If the plaintifib became banknqpt» and the UDa were itill In the 
hands of the Bank, wonM not Mr. AHen be eenred with a writ and 
sued on an aotion to whioh he woold hare no defenoet How, 
then, can it be said thfa traneaetioa was for and on behalf of 
Allent I now come to the qnestion of rqmted owneiBhip. And 
first, I will take the question whether it aibcU Inist^eeds. The 
180th clause in our Local Insohent Act fa TirtoaDjr a transcript 
of the 197th clause of the English Act of 1861, and, therefore, any 
decision on that clanso wiU tapplj to the 180Ch clause. I would 
call attention first to some of the danses in our own Act The 
179th daiise shows that trustees may recorer the estate in their 
own name just as if they were assignees. The 181st clause 
proTides that crediton shall haye the same ri^ts under such 
deeds as if the estate was in the Gourt, and their rights are not to 
be prqjudiGed by their being parties to the deed. The 184th 
clause gives the trustees tne same power as assignees have to 
cause the debtor to be examined. Clause 18 of the Amending 
Act, No. 3 of 1870, fays it down that the estate and effects of the 
debtor shall be deemed to be those which he sets out in the 
schedule of the deed. All these clauses show that the olject of 
the Legislature was to put trustees in the same position as 
assignees. Then I would call attention to the 100th cfause of the 
Insolvency Act, known as the vesting dause. (Gwtnks, J. — 
That only governs property in which the debtor has both an 
equitable and a legj^ ri^t It would be absurd to say that a 
person could possess the goods of other persons in hfa occupation 
as owner.) The 82nd and other sections show that property over 
which the debtor believes he has no control, over which, if he 
remained solvent, he could exercise no rights, can, under the 
general policy of the Insolvenqr Law, bo made avaOabb for 



Digitized by VjOOQIC 



184 S. A. LAW BEPOBTS. 1876. 



Comt. M muuT t. Aujoum. Cknoioai Liw. 



dittributioii among the oraditon. (Owmnii J.— Tliat simply 
introduoei the dootrine of upfunsA ponearion.) The 82iid ckuae 
deab with reputed poiiewlop. The 8Sid lehftee to irolontaiy 
ooQveTeiioeB. (Gwmn, J.— Withoat that» the trneleeB eodd not 
take more then the debtor.) That la ao. The 8Snd and foDowing 
eknaea moat be read in ooqjanelion with the 16Snd and 16Sid 
danaea» whieh are known aa the dindoid danaea. (Ownm, J.~ 
Haa the Commiaai<mer a rig^ to order a dividend when a man ia 
not befine him aa an inadrentf) Tea, bgr mtne of the 180th 
aeotion. Beaideaythemakingaaehadeediaanaotof faankniptoj. 
Now, I am free to admit that thoQ|^ thia point haa been raised in 
aigoment in eaaea in Ei^gland, I ean find no dectaioii aa to iriiether 
or not the dootrine of reputed ownerahlp i^rpliea to tniatdeeda. 
It will, therefore, be noooaaaiy to airiye at a deeiaioa on thia 
point to reason bgr analogy. I haye already pdnted oat the eflbot 
ofthe83ndand8SrdaeetionaoftheAet The 86th aeotion refers 
to gooda under aeisure by the Shsril^ and says that the Court may 
order the pro per ty to be giren 19 fsr the pupoae of division 
among the creditors. The 89th aeetkm refera to fraudulent 
preferences, and the 90th to mortgagee within aixty days. It will 
thus be seen that the whole dgeet of the Act is to swell aa much 
aa poasiUe the estate of the debtor Ibr the benefit of his creditors. 
I will admit that, but finr the 180th danae, the Commissioner 
oould not nittke a dividend order, and even with the assistance of 
the 180Ch danse, he cannot make an order fcr allowance- 
Ex parte GUUm^ S4 LJ., Bank., 39. 

That is, because the allowance dqmids upon the oonduct of the 
debtor and the certificate he obtains, and these are both matters 
about which nothing can be ascertained under a trustKieed. Now, 
this question as to reputed ownership affectmg trust-deeds is 
mentioned in 

WOb V. Wkbmey, 18 LT., N.&, 624, 

I7 Jfn EmUUetUme, cme of the oounsd, triio, thooe^ he aays 
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tbat tiM point has never been taken, does not say that it oannot 
be taken; and the Jndgesy beoaime the point waa not material 
to their deeiaioa on the ease, ayoided giving any opinion upon the 
qneetion. The aame eoune waa followed in 



Ex parte HMmd, 19 LT., N.S., 430, 

thoqg^ I mnat say that iriiat appears in that case is rather in 
my fiiTOor. There are nnmerona oases in which the Judges of 
Eoc^and haye shown an anxious desire to lean to the view that 
tmstees haye the same power aa assigneesi and that the olgeot of 
the L^gUatore was to make the estate of the debtor aa huge aa 

In re Penim, L.R., 1 Chan. App., 158 

JMef Y. Imglu, L.R., 3 Ex., 247 

P^ Y. Cede, L.R., 6 Q.B.» 790 

TepjAif Y. KegmU, 33 L J.» CP., 225 

Pmrier y. XMmb, L.R., 3 C.P.» 590 

WittumiY.Cadlmrp,ilnd,iSi 

Wood Y. Ihmn, L.R., 2 Q.B., 73 

Ex parte AUxamdir, 32 L.J., Bank., 55 

auuiger y. MUkr, L.R., 1 Ex., 58 

Ex parte .XmiVNM^ 32 L.J., Bank., 61 

Griffiths and Hohnes's Bankmptcy, Vol 2, 1033 to 1036. 

2 Deoember 

l%nipp and J. W. Domner, in continuation. — ^The custom set up 
by the plaintiff is no answer to our allegation that the goods were 
in the reputed ownership of Allen at the time of his execution of 
the deed The usage proved must be that of a particular trade; 
the particular trade m:ist be that of the bankrupt; and that should 
be so notorious that it should be known to all who have dealings or 
iriio are likely to trade with the bankrupt- 
Smith's Mereantile Law, 700. 
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The Statate set up altogether &ib to aatisQr either of these three 
requirements. The evidence on the custom was not confined to 
cue class of goods — such as oomsacks, which were the goods 
forming the basis of the dispute— nor of any particular trade. 
Indeed, all the evidence as to usage was irrelevant, as it was led 
on the supposition of what would be done with such orders, 
provided a warehousekeeper was insolvent (GwnrHX, J. — 
According to the evidence, the custom had a territorial qualificar 
tion.) Yes ; it was said to be confined to Port Adelaide. Even 
then, the evidence was not unanimous as to the nature of the 
custom. 

WcUaon V. Peache^ 1 Bing. N. C. S27, 

cited by the other side, does not apply, as it deddes that when 
a custom of trade is notorious in the district in which a man 
becomes bankrupt it is not necessary to prove it to be notorious to 
the whole world. Can it be supposed that the insohrenVs 
creditors at Port Victor would know of a custom said to be 
confined to Port Adelaide! (Stow, J.— They would hardly even 
know that the goods were there.) Then there is 

Horn V. Baker^ 9 East, 21S 

Smith's Leading Oases, vol 2, 190, 6th Ed. 

That does not apply, as the usage dealt with in the case is totally 
different to the one set up here. That usage was one which 
belonged to the trade of the insolvent 

^Storer v. Hunter^ S B. & 0., 368, 

does not apply, as besides a usage being proved it was shown that 
the landlord had resumed possession of the coUieiy the day before 
the execution of the deed. Then 

ffamhan v. Bdl, 10 Ex., 645, 

cannot apply to .this matter. It is, as your Honors know, the 
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olockmaker's case, and deals with the abaurdity of aasuming that a 
watchmaker must be the reputed owner of eveiy watch or dock in 
his shop, owing to the fiiot that such articles are constantly left to 
such tradesmen tat repair. The case of 

Zwinger ▼• Samuda, 1 Moore, 12, 

cannot apply. It also deals with a speciality, namely, the power 
to pass West India dock warrants, being held equivalent in their 
power of passing property as bills of lading. 

Ackard v. Bing, 31 L.J., S.S.^ 647, 

is a distinct authority in our &TOur. Lord Chief Justice Ck)CKBUBN 
there lays it down that to prove a practice you must do something 
more than bring a number of people to express a belief that it 
exists. 

Ex parte Harriton^ S Mont b Ayr, 506, 

proves the shares cannot be transferred without the sanction of 
the Directors, but the notice of an assigument given to a 
Managing Director will be deemed official notice to a Company. 

£x parte Agra BanJk, LR., 3 Ch., 555, 

distinctly asserts that a casual notice given, say in the form of a 
conversation, is not sufficient. 

Ex parte Ekfiardsoii, 3 Deac. & Chit, 244, 

must have been cited because of the marginal note, which says a 
casual conversation will be sufficient A perusal of the facts shows 
that the decision says nothing of the soi*t. (Stow, J. — Those 
cases only apply to agents. Do they say that a principal cannot 
receive notice in a casual manner)) If such be the doctrine, there 
would be no end to an intolerable nuisance. 
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PriaUf T. iVottp L&, i Ez.» 101» 

refen to a nofcorious oastom with jnhnam to fium stock, and ao 
notorious that the jury, on eridenoe being tendered as to the 
enstom, said it was nnneoessafy, as thej Iumw all about it 

Ex parte Ward in rs ComeoNi L.R., 8 CL, 144, 

was an authority in fitTOur of defendants, as it showed that it was 
only by the express exception of the true owner that the property 
did not pass to the assignees. 

RepioUi Y. Bawtey, L.&, 2 Ex., 474, 

was decided under peculiar circumstaneos, and the decision — that 
the goods of a dormant partner did not pass to the assignees of the 
ostensible partner— was given to prevent a hardship being inflicted 
on a woman. 

Acraman v. Baim^ 29 L. J., Q.B., 78, 

on the question of reputed ownership, is another esse which does 
not i^ply, because of its special circumstsnces. There, the 
insolvent had done all that was in his power to put the goods out 
of his possession, order, or disposition. Then 

Guan Y.Bdehaw, 82 L.T., 781, 

was dted, which will not bear the interpretation that the transfer 
of the deliveiy order by the owner might pass the goods. 

Goodwin V. JMarts, L.R., 10 Ex., 76, 

is a decision upon a foreign contract according to the law of the 
country in which it was made and operated. It has been decided 
that such, however, is not the law of En^^d— 

CrouA V. The Credit Fonder Companif^ 
LaooH V. LifcHf 4 Gift, 75, 
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quoted by the AUomej^eneraif cannot in any way apply. It is a 
case under the Shipping Act, and decided upon the provision of 
the law thai property must be transferred by endorsement It has 
been held that insurance policies cannot be assigned without 
notice, and that the fiict of the policy being in the hands of a 
third party does not prevent dealings with the principal ; also, that 
the Company requiring no notice does not render it unnecessary to 
give< 



Ex parte Patchy 7 Jurist, 820 

Ex parte 2Vji«iytof», 1 Mont k Bligh, 67 

Ex parte Friee, S Montague, Deaccm, and De Gex, 580. 

Judge Story has expressed very strongly his objection to the 
growing practice of allowing loosely-proved usages of trade 
being allowed to contravene not merely the general, but also the 
commercial law, and he rejoices that the Courts have now set 
their faces against the practice, and will not allow it to be 
extended-^ 

Taylor on Evidence, 1005. 

The usage must be that of a particular trade — 

In re WaUworth^ 26 LJ., Bankruptcy, 61 
Lingham v. B%gg$, 1 Bos. k Pull., 82. 

The holding of the delivery notes does not give the right of 
action — 

Dixtm V. BoviU^ 2 Jurist, N.S., 933. 

Property cannot be passed from hand to hand by the transfer of 
the delivery-notes—//^/ The usage must belong to the trade 
of the bankrupt — 

Ex parte Ward m re CausUm, L.R., 8 Ch., 144, 
Ex parte Waikins, 1 Dea., 131 ; 2 Mont & A., 348. 

In both these cases, the custom had existed for fifty years, and was 
known to all the parties with whom the insolvent had had 
dealings. The agreement between Allen mi Gordon must have 
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been based on the sappoution that Murrayshad the bills. At any 
rate, a presumption that they had power over them would be 
raised by the &ct that two of them were renewed. That suoh was 
the presumption is strengthened by the &et that he gave security 
for the renewals. Then, it is said that Murrays paid these bills 
because they were placed to their debit But does that mean 
payment] It appears that the Murrays 4X>uld have what advances 
they wanted, and that one means of doing this was by debiting 
bills. That simply means that they were credited with the amoimt 
of the bills, less the discount, and all the effect it has is to lessen 
the amount of interest payable on the overdraft. There is no 
evidence Allen ever made Gordon his agent to pay the bills. 
(Hanson, G. J — ^The word ** retire" was used. Might not the jury 
infer from that that he did instruct Gordon, and that he knew the 
bills had been discounted)) There is no evidence that was said. 
In his examination-in-chief he gives the arrangement, and it is 
only in cross-examination, when asked his opinion as to the effect 
of the arrangement, that he uses the word ** retire." In point of 
fiict, there was no payment, and no circumstance occurred which 
could support a plea of payment if an action on the bills were 
brought by the Bank. Allen certainly could not plead payment. 
Could Murrays even plead paymenti If their account went to a 
credit to satisfy every liability, then payment might be pleaded ; 
but it was not so, and it was not so for some time after the bills 
wer^ debited. All that was done between Murrays- and the Bank 
comes to this, that they got the bills debited one day earlier than 
they would if the usual course of business had been followed. It 
is clear that the Bank simply acted as endorsers, and not as 
acceptors. As your Honors know, a special defence of exoneration 
and discharge and waiver is allowed upon actions on bills of 
exchange. Such an exoneration must, however, be express. 
Here, however, if there has been an exoneration, it is only implied. 
(GwYKNE, J. — If MuiTays had brought an action on these bills, 
could Allen have made any defence 1 Could he have pleaded pay- 
ment?) I think not. All that 

Field, V Carr, 6 Bing., 13, 
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decides is the order in which a man shall meet various liabilities 
held against him by his banker. 

J<m€s V. BroadhurH, 9 C.R, 173, 

quoted by the other side, decides that the payment by the drawer 
does not prevent an action against the acceptor ; so that on the 
decision in that case, what Murrays did still left Allen liable. The 
evidence of both Mr. Gordon and Mr. Spenoe goes no further than 
to show that a certain course of business was carried on between 
them, and that that was based on the faith which Mr. Spence had 
in the solvency of the plaintiffs. 

WM V. Wkmnejf, 18 L.T., N.S., 624, 



is a distinct authority that the contract under which the trustees 
act is not confined to the four comers of the deed. In other words, 
that they have the power conferred by the deed plus the powers 
conferred by Statute. But for a slight modification in the later 
Statutes, there could have been no argument on the other side. 
From the 26th James I. to the 6th George IV. the assignees had 
power to take the property of the debtor without obtaining any 
order from the Court. Under the English law, there are two 
classes of deeds executed by insolvents. There is an inspectorship 
deed, which is virtually a composition deed ; and there is also a 
deed known as Schedule D deed, which is to meet cases in which 
it is impossible, from ignorance as to the holders of bills and so on, 
to get at all the creditors, and which is binding if executed by 
three-fourths of the creditors in number and value; but the 
decision in 

Ex parte WUnwU, LR., 2 Ch. App., 875; 16 L.T., N.S., 650 

removes all doubts as to whether the provisions of insolvency do 
not apply to trust-deeds as well as to adjudications in bankruptcy. 
The other side may argue that property to pass must be property 
that the insolvent could name in his schedule, (Stow, J.r— I don't 
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think that can be argned.) But it may be said that he could not 
include property which was not his at the time of insolyency. 
(GwYNNK, J. — It never was his practically. There can be no 
pretence that it was.) According to the policy of the law, it would 
be part of his assets in bankruptcy. And then, what do 

Ex parte Wathifu, I Dea» 131 ; 2 Mont. & A., 348, 
and 

Ex parte Ward, in re C^mtUm, L.R., 8 Gh., 520, 

decide? They show most distinctly that the custom mutt be that 
of the insolyent, and that it must be known in the place in which 
the insolvent has earned on business. It is also equally dear that, 
supposing the creditors did not know the goods were there, no harm 
could be done, as the insolvent would get no credit on them ; and 
on the other hand, if they did know they were there, he would also 
get no credit, for it would be known on what terms the goods were 
held. (GwTNNE, J.— I do not see what possession has to do with 
the matter. The words in the Act are order, disposition, or 
possession. There is no doubt on the first two points, so the third 
is immaterial) (Stow, J. — ^That is admitted ; but the quettion is, 
did he have them there as reputed owner. It seems to me that 
the cases ExparU Ward and ExpcarU Watkins refer more to the 
custom (^warehousekeepera rather than to that (^insolvents.) The 
judgment in JSxparU Watkins shows that the Court held it was the 
custom ci the insolvent's trade that must be considered. If the 
creditors of the insolvent in WaikM case had resided in London 
instead of Liverpool, where the insolvent carried on business, it is 
dear that they would not have been bound by a custom of tnule 
relating to liverpooL On the same ground are persons at Port 
Victor to be held bound by a custom existing at Port Add^det 
Only on the assumption that what has been found to be a local 
custom diall be hdd to be known throughout the province. 
(GwrvNi, J. — ^That would make it, co-extensive with the general 
law, and would destroy its power as a usage.) That is our 
contention. 
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9 December — 

The AU&mty^eneral (Way, Q.C.), Ingiehy (Q.C.X and Stncni, 
in support of the rule. — ^The fint point is the finding 6t the jury, 
by which, subject to the points the defendants are authorized to 
raise, the plaintiff is entitled to a yerdict As regards the case of 

Jonet T. Broadkitnif 9 C.B.» 173, 

BO elaborately aigned by the other side, that was a case 
which decided that payment by another at the request of the 
person who had obtained goods was equal to a payment by him- 
8el£ The question in issue in that case was whether a payment 
without authority could operate in a similar manner. That 
state of facts does not exist in the present case, because there was 
an authority to pay and take up the bills. Our learned friends 
have really misunderstood the efitet of the cases they hare cited. 
They have gone contrary to the textrbook — 

Byles on Bills, lltfa Ed., 221 
CwA Y. LUier, 32 L.J., C.P.; 121. 

We do not propose to follow our learned friends in the cases cited 
by them, as they are not applicable to the present state of &cts, 

SandaU v. Mam, 12 C.B., 261, 

does not carry them any further ; and 

WiUiavM V. JavMi, 19 LJ., Q.B, 445, 

is really an authority in our fa?our, as it is held competent for a 
drawer to enable his agent to sue pn a bill, and if a bill be so held 
then the original holder becomes a trustee. No proposition is 
more firmly established than this — ^that in order to constitute a 
payment it is not necessary that there should be a physical hand- 
ing over of money. According to 

Benjamin on Sales, 2nd Ed., 585, 
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and the authorities mentioned there, rU that is necssaxy to do is 
to prove something that will constitute a plea of payment suffi- 
cient to satisfy the Statute of Frauds. With an account at 
debit a transfer in the books has been held to be a payment — 

E^e$ T. EllU^ 4 Bingham, 112. 

Suppose that the bill had been sent down to Port Victor for coh 
lection, and Hurrays had told the Bank they would take it up, a 
cheque would have been sent down to it, the bill would be 
honoured, and that woidd be a payment The question here is 
whether a transaction in the books of the Bank equal to what 
would have been done in the usual course of business, and 
practically a settlement, is to be considered payment) A debit 
will operate as a payment and a reloan — 

Bodettham ▼. Purchase 2 B. & A., 39. 

An order for a bill at three months will, if the order be taken and 
the bill even not presented, operate as a payment — 

BdUm v. Biehard^ 6 T.R., 139. 

A Treasurer of a Union who received from the parish overseers 
wheat instead of the poor-rates, and who debited them with the 
value of the rates and credited them in his books, was held to 
have proved payment — 

StmH V. Aherdtin, 4 M. d^ W., 211. 

It has been distinctly held that it is not nccessaiy money should 
pass to constitute a payment — 

Maber ▼. Maber, LR., 2 Ex., 163 
Bod(fer v. Areh^ 10 Ex., 333 
Amo% V. Smith, m. k C, 238. 

(GwTNNB, J. — In an action between Murray and AUen on the bill, 
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could tlie latter plead paymentl) I think bo, bat the point is 
immaterial, as the question is if the Bank brought an action could 
Allen plead payment) Sums paid subsequent to the transacticm 
hare been held to constitute payment — 

Wartkuigifm y. OrimMiiUsk, 7 Q.B., 479. 

It has been inaccurately said that the Bank could haye sued 
because they held the bills. It is relied on that Mr. Spence would 
not giye up the bills to any one but the Mumys, In that he was 
quite correct, ten the Hurrays haying taken up the bills they had 
become their property; and eyen if this were not known to Allen, 
it would not yitiate the agreement between the parties. The next 
point is whether the doctrine of reputed ownership applies to 
deeds under the 6th Diyision of the insolyency Act It is obyious 
that a settlement (^ this point in the plaintiff's iayour settles the 
case irrespectiye eyen of the finding of the jury as to payment, 
because the account was at credit prior to the date at which this 
action was brought — 

Fidd y. Carr^ 5 Bingham, 13. 

(Stow, J. — ^But subsequent to the insolyency of Allen.) That is 
so. The whole case depends entirely upon the construction of 
the 190th section of the Act. A little confusion has been intro- 
duced into the argument by the other side endeayouring to expand 
the scope of the words ''estate and effects." All that the order 
and disposition clause does is to say that under certain circum- 
stances other persons' property shall be liable to be treated as the 
property d the insolyent, and shall be sold for the benefit of the 
creditors. On adjudication the property passes not by contract, 
but by the operation of law, as set forth in the 100th section of 
the Act, and up to the obtainment of the certificate all future as 
well as present property passes to the creditors. But tmder a 
deed this power of future acquirements does not exist, and the 
trustees only take that which the insolyent has at the time he 
makes the deed. It has been asserted that the 180th clause of 

N 2 
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our Act and the 197th olauae of the Eng^Ush Act are identical ; 
but it will be seen that the English Act does not notice in any 
way one of the sub-sections of the 180th clause. (Stow, J. — 
That is only as to procedure.) By the English Act there are 
three classes of deeds — composition deeds, deeds which contain a 
ceuio bonarumf and deeds known as Schedule D deeds. The latter 
is substantially the tome, if not enturely identical, with our deeds 
under the 6th Division of the Insolvency Act These deeds pass 
only what is contained in the contract. (Stow, J. — Surely some- 
thing more than what is in the contract passes if such a deed be 
executed properly.) What passes is defined by the schedule. 
There has been a judicial construction placed upon this Section 
197, and from that it is clear that it was never intended to go 
fiurther than to meet the cases of fraudulent preference. There 
was a sort of superstition that this could be avoided by obtaining 
an order placing the property under the order and disposition 
clause, but it has been decided that this cannot be allowed owing 
to the insolvent having been a party to the fraud. (Stow, J. — 
They are only frauds by the policy of the law.) That is how the 
matter is put. (Stow, J. — Is it not an incident of the law that 
property in the order and disposition of the bankrupt pass to the 
creditors)) No; only that which is in his reputed ownership. 
Then even it does not pass. It can only be sold for the benefit of 
the creditors. (Gwtnnb, J. — ^The money is paid over to the 
assignees, and mingled with the general estate.) That the deed is 
not equivalent to proceedings in insolvency is clear from the (act 
that it docs operate as a discharge. A man who has made an 
assignment can be sued though execution cannot issue on the 
judgment, save by consent of the Ck>urt There are express 
decisions which show that the clause will not bear the enlargement 
proposed to be made by the other side — 

Wriffht V. Jelley, L.R., 4 Ex., 9 

In re I>auiU, LR., 6 Chan. Appeals, 455. 

It is clear fi-om those decisions that the clause will not bear the 
universal. ^construction now given to it, and which has been 
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adopted hy the other ride. All that is meant to be doue is to 
define the daiui of the debtor, the ereditor, and the trosteos — 



£z parte QHbhom, IS W.R., 1001, decirion of Lord Westburt 

Thu other ride have shown by a quotation fixun an alignment of 
the present Solicitor-General, Sir John Holker, that their conten- 
tion is simply a redudio ad absurdum. (Thrupp, — ^The Court 
OTerrokd his olirjections.) There is a decirion by Lord CaHI^bell 
that when a counsel of eminence makes an admission as to the 
state of the law it is to have great weight. (Stow, J. — No doubt 
the Court is influenced by the argument of counsel, but what they 
say cannot be ixtkea as an authority.) 

Cur. ad, vult, 

10 December — 

The AUomey-General (Way^ Q-C.) and Stuart^ in continuation. 
— It has been decided that the doctrine of fraudulent preference 
has nothing whatever to do with the doctrine of relationship-— 

Marb v. FMman, LR., 4 Q.E, 481. 

Under the English law on an a^jndication on an adverse petition, 
the act of bankruptcy related back to some act prior to the bank- 
ruptcy, owing to the bankrupt having had a dealing with the 
goods. (GwTNNE, J. — ^Does not the deed here operate from the 
date of ddivefy 1) No, not till ten days after. It can be set aside 
during that time. After the ten days, the deed dates from the day 
of execution. (Hanson, C.J. — ^Does not the case show that it 
dates from a prior act of bankruptcy 1) ' Yes, but that is a point 
immaterial to our case. Even in the case we are citing it is clear 
that they do not claim under the order and disposition clause, but 
as the property being the estate and effects of the bankrupt, and 
not as the property of some other person. Then as to the custom. 
It has been objected that it must be the custom of a particular 
trade ; that that trade must be the trade of the bankrupt ; that it 
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miut be 80 notoriouB as to be known to all who had dealingK with 
the insolvent; and that it mnst be the custom of some particular 
pkce. It is absurd to say that parties dealing with another 
because they live in different localities are to be in a different 
position to those who are in the same locality as thai of the 
insolvent Now, the principal case on this point is w re Yaux. 
By applying the principles in that case to the fisusts here, I think 
there is a conclusive answer to the contention of the other side. 
Any person going to Messrs. Main's warehouse, and seeing a laige 
number of goodi there, and knowing that they were in the habit 
of holding goodi for other persons, would make a very unsafe 
deduction if he concluded all the goodi belonged to Measnt Main. 
But let him go a step f lirther, and examine their books. Thoo^ 
he might find the goods entered in the books as belonging to 
Allen, it would be very unsafe to conclude that that was an 
accurate statement, the more especially so when he knew that 
dealings take place in these goods without any notice being given 
to the warehousekeeper of the change (^ownership until it may be 
that the goodi are wanted, or it is necessary to settle a liability as 
to rent The custom (^ a place alone is sufficient — 

ffamiUtmy. BM, 10 Ex., 545. 

In his judgment in that case, Lord Justice MKitfJiiH said it wenU 
be sufficient to prove it was the custmn of a particular trsde^ but 
not necessarily the trade of a bankrupt It is said, too, that it is 
sufficient to prove either that it is the custom of a plaoe or (^ a 
trade^ 

Griffiths and Holmes on Bankmptoj. 

To illustrate my contention, I would point out that if it became so 
comm<m in Adelaide for persons to hire instead of bnyipg their 
furniture, then that dass dl goodi would be excluded altogether 
from passing by reputed ownership. Then, as regsids the cross 
rule obtained by the other side, I would point out that two juiies 
have decided in our fiivour. (Slow, J. — On the customt) No; 
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this custom waa only put to the last jury. There were several 
mercantile men on that jury. (Stow, J. — ^No doubt it was a very 
good jury for the case.) A custom need not be immemorial It 
may be in the course of growth. It is sufficient if only a few 
months old. That is a statement that is true in principle. There 
is a custom with regard to the West India Docks. Can that be 
said to be immaterial) All that is required is that you shall 
prove it is the usage and custom of trade, and that it is a practice 
resorted to in the oi*dinary course of business — 

Mackeime v. Dunlop^ 3 Maoq., H.L. Cas., 22 
Jvffgomohun Ghore v. Manickckund^ 7 Moore's Indian 
Appeals, 263. 

The latter case says, in proving a custom it is not necessary to 
prove antiquity, uniformity, or notoriety, for on those groimds it 
becomes a local law — 

Brown on Usages, 54 H ieq. 

When there is a conflict of testimony it is a question specially for 
the decision of a juxy — 

Ackard V. Bifi^, 31 L.J., N.S., 647. 

Assuming that the goods did not pass, whose are theyl The 
defendants cannot be entitled to them by the deed, for if Murrays 
still remained the creditors of Allen, then the deed is bad, because 
it is not executed by the requisite quota of creditors, neither in 
value nor in number. (/. W. Domier, — ^That point was not token 
on the rule.) (Stow, J. — ^Nor on the trial either. It is not open 
to you.) In the interpretation of Acts of Parliament there are 
three canons of interpretation which should always be followed — 
1. That as regards Statutes repealed or made in paH mcUerie^ one 
should ascertain the abuses the Legislatiu^ wished to correct, and 
the remedy they sought to provide. 2. That fdl words in an Act 
are to have their ordinary and grammatical construction. 3. 
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That all rights, whether in aetion or ric^ta of property, are not to 
be taken away without ex pr ees words — 

XdwatdY. Lmde^, 6 IL A W., S89 
Perry ▼• Shmmr, 2 Md^ 476 
Holt T. Mym, 6 Md, 17S 

Doe dem. Oammn of Bridal HotpUai ▼. JfwUm, 6 ibid^ 
92& 

The canon we ask yonr Honors to adopt is that no vested rig^t 
shall be taken away, nor any hardship inflicted unless it be 
aathorised by express words. The similarity (^ the 180th danse 
of the Insc^Tent Act and the 197th danse of the English Act may 
giye rise to the idea that English dedsions haye a bearing on our 
section. The English Act was passed subsequent to the Ck>lo|iial 
Act There has» therefore, lieen no copying on our part, and the 
only thing that is common between the two Acts is this 197th 
dause. This case has to be dedded without the light that it is 
said can be obtained from the judgments of the English (Courts. 
Now, our Act (^ 1860 was passed simply to render the cost of 
procedure less expensiTe, and to legalise what 'it was found was 
being done every day to evade this expense. It will be seen 
that the 197th section of the English Act is divided into four 
parts.— 1. Fixes the tUOm dl the parties and the jurisdiction of 
the Court 2. Fixes the tMm d[ the parties tnler 9$. 3. Defines 
that the administraticm in bankruptcyy so fiur as the law and 
practice are applicable, may be followed. 4. Defines procedure to 
be adopted. Both these latter portions are not induded in our 
180th section. For the implication of law and practice of insol- 
venqr to the adnunistration of deeds and for procedure, we have 
special enactments. If the forced construction of the other nde 
be adopted, the dause will be rendered perfectly useless. So fiur 
firomthe dause being intended to collect the estate, as is suggested 
and as is done in insolvenqr, it is clear from the 189th or the 
distribution dause that the object c^ the L^dature was to do 
something opposed to the general principles of msolvency. By 
our Act the distribution is deforied to enaUe creditors to come in 
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and prove ; but, under inaolTenqr, if a creditor does not prove at 
the proper time, he must take his diance of fresh assets comings or 
of there being any estate left after the other, daims have been 
satisfied. But it is said that by foroe of this section the property 
ci third persons oan be taken to swell the estate of the debtor ; 
btit I venture to submit that these words are confined to the staius 
of parties connected with the estate, and to the rights of parties 
uUer 96 as regards the estate and effects of the debtor, and that it 
is impossible to give them a wider signification. The clauses in 
our Act dealing with this sulrject are Nos. 77 to 81 inclusive, 84, 
85, 88 and 144, all of which are comprised in or equivalent to 
Section 133 of the English Act It may be as well to see what 
these danses are — 77 enables an order to be made compelling third 
persons to be examined; 78 provides procedure; 79 says third 
persons who happen to be in Court may be examined without 
having been summoned ; 80 confers a very important pOwer, as it 
enables a debtor to the estate to be summoned ; 81 orders Post- 
masterGeneral for three months to forward all letters addressed to 
the insolvent to the assignees ; 84 relates to the transfer of stock ; 
85 enables the Court to order the goods of the insolvent seised by 
a creditor shall be given up for the benefit of the estate ; 88 calls 
upon trustees, officers, bankers, or agents to pay over moneys 
belonging to the insolvent; 144 relates to distress for rent Now, 
it is very clear that in each of those clauses third persons are 
dealt with ; but it is equally dear that the operation of the Act, 
even if it may extend to third persons, is confined to the estate and 
effiacts (^ the insolvent And the contention that the view of the 
other side is fiillacious, if the words of the Act be taken in their 
natural interpretation, and cannot be supported without importing 
words the creatures of imagination into the clause, is completely 
supported by a reference to the 13th clause of the Act — 

Ex parte Alexander^ 32 J. L. Bank, 61 
Ex parte Fuller, 11 W.R, 924. 

(Stow, J. — ^By analogy does not that case support the defendants' 



Digitized by VjOOQIC 



202 S. A. LAW REPORTS. 1875. 

BVFISm OOUBT. MUREAT T. AOBJkMAV. OOMlf OH LAW. 

pfaponticm t) Their oontention makes the words do doable duty — 

Sank of JSngland v. Price, 15 W.R., 1061, on the 128th 
section of the English and 84th section of the 
Colonial Act 

(GwTNiTBy J. — Supposing that on reading the English Act I find 
that the reputed ownership clause is contained within it, does it 
necessarily follow that it must be within the Colonial Actt) We 
think not — 

Sanger v. Miller, L.R., 1 Ex., 58. 

(Stow, J. — If that is not a Schedule D deed I do not see what 
application it has to the present matter.) It is not It was 
quoted by the other side. It has been decided under the 144th 
dause that a landlord, when there is a composition deed, cannot 
recoYcr more than twelve months^ rent — 

William Y. Cadlmry, L.R., 2 C.P., 455. 

(OwTNNE, J. — ^The hypothesis being that he could haye sued for 
more. Is not that a deprivation of property!) The case. 

Wood V. Dunn, L.R., 2 Q.B., 73, 

is an authority in our favour, as also is 

Porter v. Kirhu, L.R, 2 C.P., 690. 

(GwTNKB, J. — ^If you could show some case in which the Court 
has refused to avail itself of the machinery of the Insolvency Law, 
it would be very valuable.) 

I^ruppf in reply. — ^The whole of the cases cited by the AUorney- 
General, in support of his contention that there has been a pay- 
ment, differ most entirely from the case now before the Court. 
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Neariy all, if not all, refer to oaaes where payments haye been 
made by entries in books by a person who was agent for both 
parties— fiir the person payings and the person to be paid. These 
were in respect of tnmaaetions that ooold not haye Iwen completed 
in any other manner. In each case the act has only been done by 
the consent of both parties. (Slow, J.— If plamtiflb had sent an 
honourable dieqne to both parties to satisQr the bUl, would not 
that hare been an cider to take it up^ Yes; I admit that 
(Srow, J. — Then what distinetion is there between a cheque, which 
is simply a written order, and a yerbal offnr to pay ^ A yerbal 
ctder is only good to the person to whom it is given. A dieqne is 
a negotiable instrument which passes from hand to hand. It is 
also protected by special provisions of law. A yerbal order to pay 
would simply mesn that the bill was to be placed to debits 
whereas if a cheque was sent, the Bank would have to give credit 
Besides^ by giving a cheque, a man gets time. As n^gards the 
cases cited on the reputed ownership branch of the case, I would 
point out that 

WriglU t. JUby, L.B., 4 Ex., 9, 

cannot ^ply, as it was decided on a point altogether diffiarent to 
anything involved here. The same remaik applies to ta re Dart; 
while as regards Visard's trust case, if it is a decision any way it 
is in our &vour. AU the other cases cited are decisions cm special 
points, and, therefore, not applicable. As regards the custom, it 
is dear the AUomei^-€f€MenU has misunderstood Mr. Bboom, when 
he quoted him in support (^ a general custom; the passsge read 
by him has reference to a particular rule. 

Cur. ad. mU. 

17 December— 

Judgment was now delivered as follows : — 

Havsost, C.J., after statmg the history of the case, proceeded: — 
The questions we have to dedde are — ^Flist, does the answered the 
juiy to the first question show a part payment so as to satisfy the 
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Statute of Frauds; second, does their answer to tlie second question 
show that the goods were not in the reputed ownership of Allen at 
the time of the assignment ; and, oontmgently upon the answer to 
this, was there evidence to support that answer; and third, 
supposing the second question to be answered in the negative upon 
either branch, does dause 80 of the Insolvent Act of 18$0 apply to 
deeds of assignment under Division YI. With regard to the first 
question, I have had some difficulty in aniving at a conclusion, 
but I am of opinion that the answer of the jury does show a 
payment to satisfy the Statute. It is conceded that the payment 
need not be made to the vendor himself, and thai it is not 
necessary that money should actually pass. It is enough if the 
payment is made by the direction and on behalf of the vendor, and 
if the act done is in its results equivalent to a payment of 
money. And it appears to me that the action of the plaintifis and 
its results satisfy both of these conditions. At the time when 
they directed the third bill to be transferred to their debit, they 
were under no obligation to pay it, excepting such as arose firom 
their contract with Allen. They might have become liable at a 
subsequent time if the bankers had duly presented the bill and 
had given them notice of its dishonour. But at this time no 
liability existed. There is nothing, consequently, but the contract 
to which their order could be referred ; and the bankers who, in 
compliance with that order, had carried the bill to their debit — 
that is, had on account treated the plaintiffii as having paid the bill 
-—could not, as it appears to me, have afterwards sued the acceptor 
upon it, even in the event of the failure of the plaintiflfs, for as 
against them the bill was paid — and it had, ia &ct, been paid on 
behalf of the acceptor — ^so that the necessary element, m order to 
make the payment a satisfaction of the bill, which was wanting in 
the cases from 3 M. & S., referred to by His Honor Mr. Justice 
GwYNNE — ^viz., that the payment should be made in the name or 
on the behalf of the acceptor — existed in this case. I do not 
attach any importance to the circumstance that the plaintifis' 
account at the Bank was at this precise moment overdrawn, for, 
upon the evidence of the course of dealing between the Bank and 
the plaintiffs, I conceive the Bank would be bound by their entry, 
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and that evidence distingaiahed this oaae from that of Simion v. 
Ingham^ 2 B. d( C, 65, wheie faanken were held not to be bound by 
an entry in their books of which the cuBtomer had no notice. Nor 
do I regard it as important that the bankers were not informed on 
whose behalf the bill was paid. That might have been an element 
in determining the opinion of the jury as to the fiict whether it was 
or was not paid on behalf of the aooeptor, but could not be held to 
prove that it was not so paid, or even appreciably to weaken the 
effect of any positive evidence that it was. And it must be 
remembered that the acceptance of a bill of exchange is of itself an 
authority to the holder for the time being to receive the amount 
from or on behalf of the acceptor and to give a discharge on the 
bill The plaintiffs wen bound and authorized by the contract to 
pay the bill on behalf of Allen, and the bankers as holders were 
authorised to receive the amounti and by that receipt to discharge 
Allen ; and the plaintiffi^ acting under and in pursuance of their 
contract with Allen, having by their order authorized the Banks to 
apply their funds (whether at the time standing in their name in 
the books of the Bank, or whether then advanced to them by the 
Bonk for the purpose, appears to me immaterial) in payment of 
the bill; and the Bank having accepted that order and having so 
applied them, I think that this was a part payment under the 
contract, and that consequently the requirements of the Statute 
were satisfied. Much stress was laid by the counsel for the 
defendants upon the fact that Allen did not know that the 
plaintiffii had parted with the bills, and that the contract as 
described by Mr. Gordon was simply that the bill should be 
handed over, as though the ignorance of Allen on that point would 
rebut any presumption that the payment of the bill was made 
under the contract for resale. But Allen knew that the bills were 
negotiable, and by delivering them to the plaintiffs he had 
authorized them to transfer the bills to other persons. The 
discounting of the bill, therafore, was strictly within the right of 
the plaintiffs, and if by the exercise of that right they had made 
AUen liable to third parties the discharge of this liability by 
payment of the bills was necessary to enable them to give up the 
bills, and the payment required for this purpose was made under 
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the ocmtracty and would not haye been made otherwise. The 
only difference, therefore, ia that under this aspect of the case 
Allen authorized implicitly, while, if the agreement was that the 
bills should be retired, he auth(Hriied explicitly, and in either case 
the payment would be made on his authority and on his behalf in 
performanoe of the agreement for resale. Questions are also 
raised aa to whether Allen could have pleaded payment if the 
plaintifb had afterwards sued him upon the bills, which it does not 
seem material now to answer, since without giving any opinion aa 
to the proper fonn of pleading, I can have no doubt that upon the 
evidence given at this trial, Allen might have successfully 
iefended sudi an action, because, for the reasons already assigned, 
I think the instrument was made binding by the payment of this 
InU to the holders. But, assuming that there was a valid 
instrument of sale whidi vested the property in these oomsacks in 
the plaintiff, we have to consider the second question — ^Whether 
they were in the reputed ownership of Allen at the time of the 
assignment. It is admitted that the goods were standing in the 
name of Allen in the warehouse, and that no notioe of the sale lAd 
been given to Messrs. ICain; but the jury have found that there 
existed a usage or practice with regard to goods warehoused in free 
warehouses in Port Adelaide that they should be sold without 
notice bemg g^ven to the waiehous&keeper, and I think that audi 
a usage is suflident to rebut the presumption arising fiom the fiust 
that the goods stiU remained in the name of Allen. The case of 
JSx parte Yaox appears- to me to govern this case, and to be 
ess e n t ially of the same character. It is true that there are 
exp r e s s ions used by the Lords Justioes which refer to the particular 
trade of the bankrupt, and whidi were urged by the learned 
counad for the defendants aa limiting the authority of that 
decision to cases in whidi the usage is that of the trade of the 
bankrupt But the reasoning is equally applicable to such a case 
aa the present. In England, where transactions are upon a scale 
of sedi magnitude as require distinct warehouses for di£ferent 
commodities, almost every usage of the kind would bdong to a 
separate trade. But all the grounds upon which their Lordships 
rdy would be equally i^plicable to any other goods that mi^t 
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happen to be deposited in the aame varehoofle, sinee the^ aie not 
limited to the wine and q^irit trade, which was the trade in that 
ease, but apply to a practice prerailing in bonded warehouses as 
waiBhooses (and the same leasoning would be equally applicable to 
free warehonses), and would embrace goods, of whatever kmd, 
deposited m those warehouses, if the custom had been shown to 
extend to them. And it is dear that the costom would not be 
affected by the circumstance that some persons did not ayall 
themsehres of it. It can hardly be doubted that even in that 
trade there would be some penons who would g^ve notice of their 
purchase, either not knowing or not deeming it wise to rely upon 
the custom. And in the cases relatiug to machinery, also, it is 
quite oertain that many mill-Kiwners, probably the vast miyori^, 
work mills with their own machinery ; but, neverthdess, the fiiot 
that it was usual when premises were let to let the machinery 
with them was held sufficient to prevent the machinery from 
passing to the assignees, since the existence of sudi custom would 
raise a reasonable doubt as to the real ownership, and thus rebut 
the repute of ownerdiip arising from the &ct of ostensible 
possession. And so with regard to the practice which has arisen 
within a few years of selling pianos on deferred payments, the 
property not passing until the last payment is made. It is 
probable that the very great majority of persons who possess 
pianos are their real owners, nevertheless, the existence of such a 
practice would, I consider, warrant a jury in finding that any 
particular insolvent, who had agreed for the purchase of a piano 
under such circumstances, was not the reputed owner. It is not, 
as was argued hy Mr. Downer would be the case, that the law is 
altered for the sake of careless people; but that when the law 
appropriates the goods of one person to pay the debts of another 
on the ground that he has, as is assumed, unconscientiously, 
allowed that person to obtain credit by means of his being reputed 
to be the owner of such goods, then any custom which shows that 
the repute of ownership does not necessarily or naturally arise may 
be taken into consideration by a jury or by the Ck)urt, and the only 
question would be whether there is such a custom. The law does 
not alter, but the changing habits of a commercial community alter 
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the bearing of the facts to which the law is applied. As stated by 
Alderson, B.y in HamUton v. Belly the same circumstances which, 
under a given course of trade, might be conclusive proof of owner- 
ship, might, if that course of trade was altered, afford no presump- 
tion on the subject. And it is always a question for the jury 
whether the actual circumstances of the case do or do not amount 
to such a proof. In the present case, there was no apparent 
possession in the ordinary sense. No one fix>m seeing the goods in 
the warehouse of Messrs. Main could have supposed that they were 
the property of Allen. In oixler to ascertain to whom they 
belonged it would be necessary to make enquiries, and such 
enquiries might be expected to show, not only that the goods did 
stand in his name, but also that, notwithstanding this, they might 
have been previously sold, and that he had no interest in them. I 
think, therefore, that the plaintiff is entitled to have the rule made 
absolute. It is not necessary, therefore, to .decide the queatton 
whether the clauses as to reputed ownership apply to assignments 
under Division YI., and I confess that I should have some 
difficulty in forming an opinion on the subject The suggestion 
thrown out during the argument by my learned colleague Mr. 
Justice GwYNNE, that the words of the 180th section must have 
reference to the same subject-matter as that which was to be the 
subject of the assignment by the debtor, and, therefore, would not 
apply to goods which at the time of the assignment were the 
property of another, and so no part of his estate and effects, 
appears to me entitled to great weight, and I am not prepared to 
say that it is outweighed by the authorities cited on behalf of the 
defendants. The question, however, does not now arise, and I 
refrain from expressing any opinion upon the subject. With 
regard to the rule for a new trial obtained by the defendants, I am 
of opinion that there was evidence to warrant the finding of the 
jury; and, as the learned Judge who tried the cause does not 
repoi-t that he was dissatisfied with the verdict, I am of opinion 
that it should be discharged. 

GwYNNE, J. — I assented to my colleagues giving judgment 
on the present occasion, though I was not ready to do so; 
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but, if neceasaiyy I will ddiver a written judgment at aome 
future day. I think I need make no vgologj for such a course. 
Since the arguments in this ease took place I have been heavQjr 
engaged in the ease of £m y. A^fen^ and I have been also deeply 
absorbed writing a judgment in Forred y. Farrtdf a case on the 
construction of a will, iuYolying in its decision many thousands of 
pounds. I thou^t that case of more importance than the 
present. It may be that there are questions of importance in this 
case^ and that an expression of opinion on our part would be 
interesting to the profession and to the parties immediately con- 
cerned ; but fixnn a pecuniary point of Yiew it is not of so much 
importance as Forred y. Fcrrett^ as it only iuYolYcs a few hundreds 
instead of a few thousands, and as I could not prepare a written 
judgment in both cases I elected to do so in Forrat y. Farrui. I 
io not olgect to the practice that has been adopted Igr my learned 
colleagues, it being understood that if necessaxy I will giye a ftill- 
considered and deliberate judgment. A great number of eases 
were cited in the arguments put before the Court For what pur- 
pose are cases cited in this Courti Are they cited simply as a 
display of l^gal learning and research and talent, or are they cited 
as a guide for the Court when it is forming a decision on a easel 
In the books at home a case is reported as being notorious because 
nearly as many as thirty cases are quoted ; but here is a minute- 
book foil of cases quoted, tf wo are expected to read and 
consider these cases— and I do not see how we are to do otherwise 
if we wish to show any respect for the Bar— the space that has 
taken by my learned colleagues in preparing theur judgment is 
altogether too short to come to a decision upon such a case. I do 
feel it a burden the quoting of so many cases, and I desun^— 
without any wish to make an offensiYC remark — ^to say this, that 
the Bar would add much to the efficient administration of the law 
if they themsdYCs would weed out the cases and quote fiYC or six 
that really touch the points at issue, so that the Court might be 
immediately able to master the principles they are asked to adopt. 
It is to be supposed that cases are only cited which are pertinent 
to the issue, and the Judges are bound in performance of their 
duty and out of respect to the Bar to look at the cases at least in 
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a general way. For the leaeoiiB I have already stated, I have had 
no Buoh opportunity. The point on which I shall differ fix>m my 
learned colleagues is this — ^I am not satisfied that there was a 
payment sufficient to satisfjr the Statute of Frauds. My impres- 
sion at the end of the aigoments was that what had been done did 
not in point of law satisf|r the Statute. I retain that opinion most 
strongly. Such being the ease the second question would become 
immaterial, for in my Tiew of what is sound law, the Statute of 
Frauds not having been complied with, the property never passed 
to the pUdntift. The view I take of the payment they made is 
this— that they simply did what was their duty. Looking at this 
as a contract of rescission or resale, what was incumbent on both 
parties t On the one hand, Mr. AUen would have to deliver to 
the plaintiffs the comsacks, and on the other they would have to 
take up the bills. The moment the contract was made, in common 
justice, in equity, as well as in law, all Allen's liability to the 
Murrays would be at an end. That being so, that he had no 
liability — which by hypothesis seems to be the necessary conse- 
quence — ^it is dear that the Murrays made a contract, under which 
they became liable for these bills, and it was their duty to destroy 
them or return them to Allen. Then how can it be said that the 
Murrays acted as the agent of Allen, when they could only do aa 
agent what they were bound to do as principals Y They made this 
payment, too, at a time when their account was at a debit, and 
such being the case, the Bank could have at any time sued upon 
the bills. Then how can the Murrays say this was a payment on 
their part as the agent of the aooeptorl In point of &ct, as I 
have already said, they were not the agents of Allen, for they had 
taken upon themselves the duty to meet these bills. Perhaps had 
the matter been pushed, and the whole conversation on which this 
duty was founded had been put before the jury, there would .have 
been better light in which to decide this case ; but so &r as I can 
undwstand the matter it is this — they were to get the sacks, and 
AUen was to have the bills through the instrumentality of 
plaintiffs. The views I am now expressing are the same as those 
to which I gave utterance during the course of the aiguments, 
and my feeling on the point is only mtensified since I have had 
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the advantage of hearing the judgment of the Chief Justice. If 
it is intended to take this case elsewhere, then I shall be happy to 
put in writing the grounds of my opinion that there ought to 
have been a nonsuit. If, however, it is intended to let the matter 
rest it will be useless for me to do that, as the judgment of my 
colleagues will bind the Court I dissent from their decision. 

Stow, J. — ^These are two rules, one obtained by the plaintiffb 
asking for liberty, pursuant to leave reserved at the trial, 
to enter a verdict for the plaintiflis for £402, the sgreed 
and conditionally assessed damages, the verdict having been 
by my direction given for the defendants; and the other a 
conditional rule for a new trial, on the ground that the 
verdict of the jiury was against evidence. The action was 
trover for the recovery of thirty bales of comsacks. The 
plaintifis relied on a contract for sale to them by Allen, a 
debtor, who has executed a deed of assignment under the arrange- 
ment clause of the Insolvent Act There was no question that a 
verbal contract had been entered into under the circumstances set 
out in my judgment given on the argument on the rule for a new 
trial in this cause on the I8th August last, and the question 
reserved on this point of the case was whether there had been a 
part payment sufficient to satisfy the Statute of Frauds. The 
evidence showed that Allen had bought the sacks from the 
plaintiffs, giving them acceptances in payment, which, or renewals 
thereof, were under discount and unpaid, and not due when Allen 
and the plaintiffs agreed that the plaintiflis should take back the 
sacks, and that Allen should be relieved from his liability on the 
bills, and that they should be given back to him. The plaintiffs, 
whose account was overdrawn with their Bank, in whose hands the 
bills were as discounters thereof, requested the Bank to place the 
bills to their debit, and one of the bills was so placed to the debit 
of the plaintiffs on the 9th March, the day on which it became 
due, and, as the Manager swore, with a view to the discharge of 
all parties to the bill so far as the Bank was concerned. The 
question now to be considered is whether with the new light 
thrown on the case by evidence given on this trial, that the 

o 2 
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plaintiffs' aooount was ovefdrawn when the bill was debited to 
them, the chaiging of the bill to them in the books by the Bank 
amounted to payment. The case of Cook and (Hhtn t. LbUr^ 32 
LJ., C.P., 126, shows that, although payment by an intermediate 
party to a bill to the holder does not of itself disehaige the 
acceptor, yet it does so in the ease of an accommodation bill, or 
where it would be against justice that the acceptor should be sued. 
Assuming that the debiting the amount to the plaintiflb was a 
payment of the bill of the 9th of March, I am of opinion that 
that payment having been made by the plaintiffs, as a part 
perfonnance of their agreement with Allen, was a payment for and 
on his account It is said that he did not know when he made 
the contract of sale that the bills were under discount He 
certainly gave evidence to that effect But, considering that the 
discounting of bills of that description is very usual, and that it 
is well known that such a business as that of the plaintiffs is 
carried on by the discounting of their trade bills, and that the 
plaintiff Gordon said in his evidence that the understanding was 
that Allen was to be relieved of the bills, I think that if the point 
had been urged on the consideration of the Court and juiy on the 
trial, which it was not, that the jury would have been entitled to 
have foimd that Allen authorized the plaintiffs to pay the bill in 
question, and that the payment was on his account ; at all events, 
if Allen had been sued by the plaintiffs or the Bank on the bill, 
the facts (subject to the qu^tiou of whether the debiting the 
amount to the plaintiffs amounted to a payment) would have 
justified a verdict for Allen on the ground of payment by the 
plaintifVa to the Bank, and that the payment was one of which he 
could take the benefit That the Bank did not know that the 
payment was on account of Allen is immaterial It could be of 
no benefit to the holders, who only required payment to inform 
them on whose account the bill was paid. See Pollard v. Ogden^ 
Pub. Ofiicer, kt., 22 LJ., Q.B., 439. It was sufficient if it was 
really paid for Allen, and that is found in the verdict But it 
seems to me that this point has beeu already decided in the former 
judgment in this case, and that the only question is whether the 
debiting of the amouut of the bill by the Bank at the request of 
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the plaintiflfs, their account being then overdrawny was payment ; 
and I have come to the conclusion that it was. It appears to me 
that it was a loan by the Bank to the plaintiffs of the amount of 
the bill with a view to and that it operated as payment thereof as 
much as if the money had been handed to the plaintiffs, and they 
had returned it in payment for the bill The point so much 
relied on, that the bill was not given up, was disposed of in the 
former judgment Allen. might have found it more difficult to 
prove his case if he had been sued on the bill by reason of its 
remaining in the Bank ; but if the fiicts were as proved on this 
trial, he would have succeeded notwithstanding. The next question 
is that of reputed ownership, upon which two points were raised. 
First, whether the doctrine of reputed ownership applies to deeds 
under the 6th Division of the Insolvent Act; second, whetlier, if 
so, the usage found by the jury rebuts the presumption of the 
reputed ownership of Allen arising from the goods being in the 
warehouse in his name. The cases of ex parte Watkins, L.R., 8 ch. 
520, and Ex parte Yaux, L.R., 9 ch. 602, are cases very much in point 
In the first, a spirit-merchant and keeper of a bonded store had 
some spirit which he had sold to a third person ; the spirit was in 
his store at the time he became bankrupt, and his assignees 
claimed it under the reputed ownership doctrine. But on proof 
that it was very usual in the trade for persons who had bought 
spirit to leave it in the store until it was wanted, the Court held 
that the repute was disproved, and that the goods did not pass to 
the assignees, and it was said that the existence of the usage 
placed the parties in the same position as if over the store there 
had been a notice Uiat goods stored there were not necessarily the 
property of the warehouseman, as they might have been sold and 
left there. In the case Ex parte Yaux it was held that goods left in a 
warehouse in the name of a person who subsequently became 
bankrupt, and which he had sold, did not pass to his assignees, 
although still remaining in the name of the bankrupt, the usage 
proved ex parte Watkins being proved in this case also. In the 
present case the usage found by the jury is that it is the usual 
usage of trade at Port Adelaide to leave goods which are ware- 
housed after they have been sold there in the warehouse without 
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notice of the change of ownership to the warehousekeeper. This 
being so, it is the same thing as if over Messrs. Main's store there 
had been a notice to the same effect, that the goods stored there 
were not necessarily the property of the person in whose name 
they stood, as they might have been sold. The defendants con- 
tended that the custom must be of a particular trade. This, 
however, is not necessary. It is sufficient if it is the custom of a 
particular place, and it is found to be the custom at the Port. 
Again, it was said that it must be the custom of the insolvent's 
trade. But this is clearly not so, and it is not necessary to 
enumerate cases to show this. Those on the question of furniture, 
pianos, &c., are authorities to the contrary. Then it was 
strenuously urged that it must be the custom of the place where 
the insolvent carries on business. In my opinion the question is, 
what is the mode of dealing at the place where the goods arel If 
the insolvent carries on business in another place his creditors or 
persons about to deal with him are not likely to know that goods 
which are not his own are in his possession at another place than 
that where he carries on business, unless they live in or have 
business at the place where the goods arc, and then the usual 
mode of conducting business would be presumed to be known to 
them, and the evil which the reputed ownership doctrine was 
intended to prevent, namely, that a man should get credit on the 
strength of the possession and reputed ownership of goods 
which were not his, would not arise, since those who would 
probably know that the goods were in the bankrupt's possession 
would know also that that fact under the circumstances afforded 
no guarantee that they were his, and that, from the usual mode of 
dealing with such goods they might be the property, of some one 
to whom they had been sold. As the decision of these two points 
in their favour entitles the plaintiffs to have the verdict entered 
for them, I shall not offer any opinion on the question whether the 
reputed ownership doctrine can be applied to deeds of arrange- 
ment, on which I have serious doubts, and which appears to me to 
be one of very great difficulty. As regards the defendants' rule, 
for a new trial, on the ground that the verdict was against 
evidence, I have already intimated that I am not dissatisfied with 
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the Terdict, although I ahould have been meUned had the question 
been one for my decision to have found the other way, but the 
question was essentially one for a juiy. There was evidence on 
both sides, and the effect of the oontradietory evidence in matters 
of mercantile uaage, and the difficulties in the way of finding a 
usage proved, when persons in business in a place swear to their 
ignorance of the usage, were pointed out to the jury. They, 
however, found for the usage, and I should be unwilling to dispute 
their verdict I think that the plainti£V rule to enter the verdict 
in their fovour should be made absolute, and the defendants' rule 
dischaiged. 

Plain^i rule made abtoluie, 
DefendanUf rude d%Kka$yecL 
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HAvaoir, C.J., GwniKB, J., 9fow, J.] [Oomiov Law. 

17 DECXMBBBy 1875. 

Madoe t. Fergusok ahd Otbebs. 



MEUCUANT SHIPPING ACTS. 17 mmd IS amd Viand » VteUma. 
'^Marhu Board Act. No, 6, 187S— CcnMrlloliOfi qf CertyieaU-^ 
Triiumal, 

JBfy SiHion 242 qf ike Merdktmt Skipping Act. 17 amd 18 Vie.^power 
M ^ven to ike Board of Trade le eaoeel eortiJUaUt qf moHert and 
maiei t » eerlain cant, oMek pomor t « — 6y Section 23 ^ 25 and 26 
Fie., c. 63--wt<€«i M ike ** Local Marine Board Magiriratee^ 
Naval CoirrI, AdvUfuUjf Conrt. or oiker Conrt or tribunal 2y 
wkiek ike case %$ investigaiod or tried** 

Bg Section 13 of ike Marine Board Amendment Act. No. 6 of 
1878, power ie given to ike Marine Board to appoint pertone. 
mtk ike aetietanceoftke Stipendiarp Magieiraie for ike place j or^ 
if tkere he no suck SHpendiarp Magietrate. witk ike aeeietance of a 
competent legal ateistant. to he appointed hg ike Treaeurer. to 
enqnire into atig ckarge ofincompetencg or mieconduct made ogainet 
ang matter, mate, or engineer, wkick tribnnal ie empowtred hg tke 
same Act to cancel or suspend the eertijleale of snck master. d:c. 

Certain ekarges kaoing keen preferred against ike master of a vessel, 
tke Marine Board — one qf its members kaving been appointed a 
Special Magistrate for purposes of ike Marine Board Act qf 1860 
'•'Appointed tkemselves a iribnnai to ineesiigate such ekarges^ and 
as suck tribunal cancelled ike master^s certificate. 

Held— 1. Tkat tke tribunal contemplated hg ike Merckant Skipjfing 
Act was a tribunal appointed hg the local Legislature, wko had no 
power to delegate their autkoritg to appoint suck tribunal to tke 
Marine Board, 

2. nat tke IM section qf tke Marine Board Amendment Act. 
1873, nsgalived tke rigkt of tke Marine Board to sit as a tribunal 
in tke matter, and ditentiUed them to appoint ikemselcee as such 
tribunaL 



Special case. The facts were as stated in the head-note. 
Plaintiff was the master of the steamship " Leo." On the 9ih 
August, 1874, Messrs. Way & Symon, as solicitors for the agents 
of the " Leo," wrote to the Marine Board, requesting an investigation 
into the conduct and capacity of the plaintiff. On the 31st 
August, Stilling k Co., the agents, furnished the Board, at its 
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nquetty with spedfio charges. On the 2nd September, 1874, the 
plamtiff, with oooneel, attended a meeting of the Marine Board, 
when a preliminary inyettigation was held, and the Board 
appointed, as a tribunal to inyestigate the whole matter, Mr. J. 
Formbj, and Captains Smith, Ti^ley, and Feiguaon — all members 
of Uie Marine Board. On the meeting of the tribunal, plaintiff's 
oounsel, Mr. DoAwood, protested against the jurisdiction and 
oonstitntion of the tribunal, and under such protest cross-examined 
the witnesses for the agents. The plaintiff himself was examined, 
and handed in Jiis certificate to the Court ; and the Court decided 
that the dhaiges being proved, the certificate must bo cancelled. 
The dedsion was not reported either to the Governor or to the 
Treasurer, nor was it con&rmed by either before the Board 
cancelled the certificate. Captain Ferguson had been appointed 
Special Magistrate for the purpose of the Marine Board Act, 
1860. The questions submitted for the answer of the Coiut were 
—1. Was the tribunal lawfull 2. If so, was it lawful in its 
procedurel and, 3. The defendants claimed to have acted band 
fide and judicially. Were they thereby protected Y If the 
questions be answered in the negative, verdict to bo entered by 
consent for £200 ; if in the affirmative, for defendants, with costs. 

Bundey, for the plaintiff.->In the first place, I refer to the 
Merchant Shipping Act of 1854, 17th and 18th Vie, c. 104. 
Sub-section 6 of clause 2 shows who are the Board of Trade. 
Clause 6 ei BequeMia show the general (unctions of the Board. 
There are four tribunals — ^the Board of Trade, the Court of 
Admiralty, the Local Marine Board, and certain Justices appointed 
by those Boards. It will be seen by a reference to the clause on 
the constituti<m and power of these Local Marine Boards that they 
have ftmctions which the Marine Board here has not, nor is ever 
likely to have. The clauses I have referred to are 110 to 121 of 
tiie Merchant Shipping Act, 1854. Ckuses 241 and 242 refer to 
the powers of the Justices that are sometimes appointed to conduct 
these enquiries, daiues 432 and 433 refer to special occmrences, 
and to enquiries into wreck^ and casualties. By the amending 
Act| 25 and 26 Victoria, c. 63, section 23, tiie powers of the 
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previous Act were extended to colonial tribunals legally authoiiaed 
by the local Legislature. No such Court — ^that is my first point 
— has been constituted by the Legislature in this proTinoe compe- 
tent to examine on the incompetency of misconduct of master 
mariners holding Board of Trade certificates. The first of our 
local Acts on the sulject is No. 17 of 1860, which, among other 
things, created the Marine Board. (The Attamey-General (Wap, 
Q.C.)—We don't rely on that) I refer to it to show that the 
power the Marine Board then had of making inyestlgaiiona was 
confined to wrecks and casualties. Then came the amending Act 
of 1873. Part 4 provides for the examination of masters, mates, 
and engineers, and for the granting of certificates of competency 
io persons who do not hold Board of Trade certificates, dauae 13 
gives them the power to revoke certificates granted under the 
previous clauses in case of incompetency or misconduct The 
investigation for such purpose shall be conducted by such 
persons as the Board may appoint, aided by the Stipendiary 
Magistrate appointed for such place; and if there be no such 
Magistrate, then by,a competent legal adviser. The accused is to 
be summoned, so that he may have the opportunity of making a 
defence. (Gwynne, J. — ^You say the Board has only a power to 
undo what they have previously done.) Precisely. Even admit- 
ting, for the sake of aigument, that there is the power to constitute 
such a tribunal, then it must be done, not by the Marine Board, 
but by the local Legislature. (Stow, J. — ^They affect to act as a 
local Marine Board.) A thing they have no power to do. Clause 
15 shows the power of the tribunal in trying cases of this descrip- 
tion, and clause 16 clearly proves that the Marine Board is an 
appellate and vetoing tribunal. Even, for the sake of argument, 
making another concession, that the Marine Board could have 
appointed this tribunal, then I say most confidently tliat they could 
not appoint themselves. (Stow, J. — I know nothing against a 
member of an appellate Court sitting in a Court below.) But it 
was never contemplated they should appeal from themselves to 
themselves. (Stow, J. — ^The Primary Judge sits in this Court 
when we hear Equity Appeals.) (Gwtnne, J. — ^And a most 
anomalous thing it is.) (Hanson, C.J. — ^The Lord ChanceUor sits 
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with the Lords Justices in Ghaaoeiy, and then hears the some 
oases on appeal in the House of Lords.) (GwYiTNBy J. — ^But then 
he has his equab alongside of him.) Then I contend they had not 
the assistance of the Stipendiary Magistrate of the place. Under 
the preset Act,. Captain Ferguson holds no appointment He 
was appointed for the purposes of the Act of 1860, and there has 
been no issue of a fresh commission. And, finally, I would point 
out that, even making erery concession, and admitting that the 
Board was right up to the eleventh hour, then they acted ultra 
vireSf as they cancelled the certificate without having theur report 
confirmed either by the Governor or the Treasurer. On those 
grounds I contend wo are entitled to a verdict.. 

J. TV. Doumer^ on the same side. — (Hanson, C.J. — ^Look 
at the words in the 18th section, '^whether of the said 
province or otherwise.") That is the only clause which refers- 
to certificates granted ouw of the colony. (Stow, J. — ^Even 
if it did apply to English certificates, that would not give the 
Marine Board jurisdiction. The acts complained of were done out 
of our waters.) (Gwtnnb, J. — ^There is also the question of 
repugnancy. Surely the British Legislature kept control over 
British ships. It might apply to certificates issued in the 
neighbouring colonies.) It might, but it will be aigued that it 
applies to British certificates. Considering that the clause is a 
highly penal one, surely the Court will not put such a construction 
on the clause when there are no express words on the matter. 
There is no mode of procedure provided for by the Board of Trade 
or the Marine Board ; but even if that is so, surely they are not to 
be allowed to evade the Act. If such a thing were tolerated it 
would work the very greatest injustice, and do away with the 
express intention of the Act (Gwynne, J. — ^It would be like a 
Grand Jury trying a prisoner and convicting him.) It would be a 
gross evasion of the spirit of the Act 

Hanson, C. J.— What do you say to that, Mr. Attorney? 

The Attamey-^feneral (Way^ Q.C.) — ^There is no prohibition in 
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the Act whatever against membera of the Marine Board being 
memben of the tribunal The 14th and 15th clanaea of the Act 
are copied from the Imperial Act^ and were evidently inserted by 
tiie draftsman under a misa p prehension. The Marine Board here' 
have no power to go to the Governor for a confirmation of their 
report They may report to the Treasorer; but they must send 
their report home to the Board of Trade. Supposing the Hon. 
J<to Bright was requested to investigate the conduct of a CSaptatn 
at Liverpool, would he be disqualified because he happened to be a 
member of the Board of Thulel 



Hanson, C.J. — ^It seems to me impossible to get over the 
difficulty that ckuse 242 of the Merohant Shipping Act of 1854 
has, by the amending Act of 1862, been extended to the colonies. 
In the colonies, the tribunal that must act must be one legally 
authorized by the local L^;islature. It cannot be one appointed 
by the Marine Board. Perhaps if I oould read the English Act 
together with the colonial Acts I might cmne to the same con- 
clusion as yourself as to the introduction of these clauses ; but I 
feel bound to say that we are restricted to the limits of the colonial 
Act, and such being the case, I must decide in ^vour of the 
plaintiff. 

GwTNNE, J. — I concur. I should be surprised to find that the 
British Legislatiu« had parted with its power over British ships 
and seamen. All I believe it contemplated was that a Mr tribunal 
should be obtained for similar matters so far as the colonies were 
concerned. It had confidence that the colonial Legislatures would 
do justice, and that they would appoint a fiur tribunal Could the 
Marine Board be a fair tribunal 1 I think not ; for, from the very 
nature of things, the members of the Board must and do come into 
collisions with captains of vessels, and they are, therefore, very 
unfit persons to constitute such a tribimaL The fiict of the Board 
doing individually what it could not do as a Corporation would 
simply be appealing from Philip drunk to Philip sober. 

Stow, J. — I concur also. I think the 15th clause takes away 
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the power of the Board to sit as a tribunal in such a matter. It 
would be well if the GoTonunent paid attention to the commission 
of Captain Ferguson, as it appears to be hardly sufficient to qualify 
him under the Act 



Hanson, C J. — ^I may say I think it would be well if the Legis- 
lature placed in the Marine Board the power to conduct these 
examinations. I have not had the experience which the Primary 
Judge seems to have had with regard to Marine Boards, but I 
venture to think that men acting in a public capacity would have 
a sense of responsibility upon them, and would set aside all private 
feelings. 

Quedunu 1 and 3 antwered in the negative. Verdict 
fcr the piaini^. Damages^ £200. 
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25 NovEk^R AKD 17 Dkcember, 1875. 

FOBBEST V. FOBBEST. 

A tetiaior ijr Aw ioi/2, aJUr certain tpeeifle ievUu and bepiuU io Jii» 
ekUdreMf eouiinwed ikms^** And to Smsannah^ my beloved wife^ I 
ffive ike reeidue qf all my ^/oode, caHle^ ehatteU^ and other effbelt, 
and I appwii her «jf eole executrix,^* 

Held— 2*Aa< the retiduary really did not paee hy the ahote reeiduary 
hepieet. 

Decision of the Primary Judye^ 9 8,A,L,JEi,^ termed, 

P«r GwTNNi, J., Qafen— ]. — Does the word ths '* Oovemor^ in the 
13/A section of ** The Intestate Heal Eetates Dietrilmtion Aet^ 
1867»" mean the Governor at the time of the passiny of the Ad, or 
the Oovemorfor the time being t 

8. — Can the Offietr Administeriny the Oooemmeni exercise the power 
qf issuiny proclamation conferred on the Governor by such IZth 
section t 

3.— /« the authority conferred ov the Governor by each IM eeeium 
an authority to exercise anact qf leyislation ; and^ if so, can the 
Local LeyislatHre deleyato to others any part of ile Uyielative 
fnnctiontt 

4.— J« the above Act in force, the proclamation fUing the day from 
which the same was to take effect haviny been iteued by *Uhe 
Offlcer Administeriny the GovemmentV* 

Appeal from a decision of the Primary Judge reported in a former 
part of this volume. 

The facts were as stated in the head-note. 

The Attomey^eneral (Way^ Q.C!j, for the plaintiff.— I would 
call your Honor's attention to the decision in 

Wright v. Shelton, 18 Jur., 445. 

(GwTNNE, J. — ^But the case does not apply, as there is no heir^it- 
law in South Australia.) That removes a difficulty out of my 
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way. Heirship has always been the capital distinction between 
realty and personalty, and if it had existed it might have been 
said there could be no contention as to the meaning of the 
testator. But there was not such a beacon to guide the testator, 
and though the words might perhaps not be apt as to realty, 
words had been used which to an illiterate person as regards rules, 
I think, will pass realty. It has been held that the word 
'' effects" is sufficient to pass realty— 

Phillips y. Bed, 25 Beavan, 25. 

The Primary Judge, by giving costs against the plaintiff, might 
lead the Court to believe that this was an adverse suit. (Gwtnnb, 
J. — I gave costs because I thought the matter was so clear that 
there ought not to have been an ailment) But your Honor 
took time to consider judgment. (Gwynne, J. — That was owing 
to yoiu* alignment making me think I was ignorant of the law. 
YThat you said upset all my notions, and I was obliged to re-read 
the authorities to see which of us was right) But when the case 
was set down for hearing, your Honor said it was a veiy (Hroper 
matter to be heard. (Gwtnne, J. — I only saw the endorsement 
of the petition. All questions of construction of wills affecting 
the interests of infants are proper matters for the Court of Equity. 
When, however, I read the petition I had no doubt on the matter.) 
The presumption of law which the Court always endeavours to 
give to wills is that the testator did not die intestate. The Court 
would seize upon special words, or interpret the general tenor of 
the will if possible in such a manner as to prevent such a condu- 
non. (GwYNKBy J. — ^That is an admitted principle and need not 
be azgued. I would point out that it has been held that it is not 
proper to cite authorities as to the meaning of words in a will, as 
the decision ought to go upon the context of the will and the 
apparent general meaning of the testator.) 

BaJcewelly in support of the judgment. — ^The AUcmty^eneral has 
admitted that without the help of the word << effects*' the will 
would not pass realty. But the grammatical construction of the 
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will ihows that ^'effeeto** stands alone, snd the "M^"«»g of the 
woids when alone has been clearly decided not to do so^ 

Doe d. Hick V. Drinff, 2 IL and SeL , 448 

CamflMY. OUbert, S Esst, 616 

Doe d. Haw t. Xariee^ 16 IL and W., 460. 

Wright ▼. Shdt4m^ relied upon by the other side, is fully explained 
and reyiewed in 

1 Jarman on Wills, Srd Ed., 711, 

snd if looked into will be found to be an authority for my conten- 
tions. 

Phittipi Y. Bed, 

the ftesh case cited by the other side^ was on a will of much mcwe 
comprehensiye words than those in the will now sought to be 
construed. There have been cases on wills in which more 
comprehensive words than those in the will in question have been 
held not to pass realty — 

Cook ¥. Jaggard, 36 L.J^ Ex., 76 
Crou ▼. WUke, 36 Beav., 662. 

The question as to costs is immaterial to my client. 

Cter. ad. fmlt. 

17 December — 

Judgment was now delivered as foUows : — 

HANSoVy C.J. — If we had to gather the sense of the testator's 
intentions and decide accordingly, I might be inclined to think the 
plaintiff ri^t in her contention. The case, however, cannot be 
thus decided, and the construction to be put on the words the 
testator has used must be according to the meaning they bear 
according to judicial decisions. I have some doubts as to whether 
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the words of the will, if thus construed^ would not bear out the 
plaintifTs contention, but those doubts are not strong enough to 
induce me to dissent firom the decision of the Primary Judge, and 
I must therefore give judgment against the appeaL 

GwTNNE, J. — ^This is an appeal to the Full Court against 
an opinion of mine declared on a special case submitted to 
and decided by me as Primary Judge; and the question 
raised is one of construction arising on the will of William 
Forrest, late of Pinkerton's Plains, in this colony, farmer, 
deceased. The case was axgued before me by the Attotmey- 
General (Mr, Way) on behalf of the plaintiff, and by Mr. 
BatewM on behalf of the defendants, and I declared my 
opinion to be that, under the words " the residue of all my goods, 
cattle, chattels, and other effects," upon the true construction of 
the said will the widow does not take the residue of the testatoi^s 
real estate; and, following the ordinary rule observed by the 
English Court of Chancery as to costs, and exercising the discretion 
placed in the Primary Judge in that respect, I expressed my 
opinion that the plaintiff, as the unsuccessful suitor, ought to pay 
the costs. I was, moreover, induced to nonsuit the plaintiff with 
costs, as I thought it my duty to discourage attempts on estates 
for costs incurred by useless litigation — I then, as well as now 
being of opinion that this case is so dear that it ought not to have 
been stated. The case has been re-aigued before the Chief Justics, 
my learned colleague Mr. Justice Stow, and myself, but the opinion 

1 expressed as Primary Judge remains altogether unchanged. The 
argument on the appeal went mainly on the meaning of the word 
** effects" as used by the testator in the will Now, it appears to 
me, upon a view of the authorities, that the primary import of the 
word '^effects" relates to things personal only; and I think that even 
the plaintiff's counsel will not, after the cases of Doe v. Dring, 

2 IL & SeL, 448, and Doe d. Ham t. Barley 15 M. & W., 
480, venture to dispute that proposition. It is not necessary that 
I should review the whole of the authorities upon this suligect, but 
if it were, I would refer to 1 Jarman on Wills, chapters 22 and 23, 
where they are accurately collected and skilfully classified. I 

p 
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oMinoty how«T«r, refrain tnm vefenjng shortly to the ease of Dm 
against Druif , beoaose Locd BLLmonovoB, G.J., there sayi that 
that ease was the ifarst in whibh the Court had been ealled npon to 
prononnoe on the teohnieal meaning of the weed **9lBdM' denuded 
of all eontext In Cwk^UU y. OUheH and 1>m t. LaimMmr^^ it 
was taken for granted that '^efliwtSy'* in its natural signifloataon, 
imimrts personal eflbets; but Lord EixnrBonouoB goes on, in tho 
eaie of 2>M T. -Dringt to obsenre no eaie has yet ooenired m.whidi 
that signification^ unaided by eontSKt, has been extended to real 
estate. And t£e Fulf Court of Kio^s Beneh eoosequently held 
that "effeets" primarily imported only personal efltets. The case 
was a peculiarly hard one on the testaior^s fiunily. By his will he 
gave and bequeathed in these words: — ^''To my wifs, Elisabeth, or 
reputed wiib, all and iin^ular mjr ^itcU of ^JkU nahnrt or kind 
$oeperf to her own use and eq|oyment during her natural life, and 
at her death to be equally divided between our surriving children.** 
It inll be obserred that the testator, in his wiU, uses the words ''or 
reputed wife." The buot waa that the woman had a former 
husband living at the time of the testator's marriage with her, but 
that Ikct was unknown to both partiea So that the real estate of 
Which the testator died seised went over to a nephew of the 
testator's as his heir«t4aw — the testator's eldest son, of comae, 
not being his hm because of his ill^timaoy* This hardship was 
pressed upon the Court And, indeed, Lord EuAfBonouoB 
ezprened regret that he could not decide the case npon other 
principles than those to whieh anthority bound him. His words 
are-—'' It is, no doubt, a matter of great regret to be oompdled so 
to decide, because one cannot but feel that such a decision may, 
and, perhaps, will disappoint vdiat oug^t to have been, and what 
probably was the intention of the testator; but we cannot yield to 
our wishes and overstep the Ikir rule of oanstmction in order to 
give to the word a sense more sgreeaUe to our indinations and the 
testator's duties, which sense it does not of itself bear." The case 
of Doe d. Haw v. JtaHei decided that the words "'all my house- 
hold goods, live stock, furniture, plate^ wearing apparel, and other 
effects at this time in my possession, or that may hereafter become 
my property," did not pass real estate^ althou^ the testator was 
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aeifled in fee simple in remainder expectant on the death of one 
Martha Simpson, who sorriTed him» of certain freehold houses in 
Hozton — ^Pollock, G.B., observing that the words ''or that may 
hereafter become my property^ meant thmgs of the description of 
personal estate placed before these words. Assuming, then, that 
this Court is to be bound by the authority of the English Courts, 
it is dear and settled law that the word ''effects" of itself and 
denuded of context, does not comprehend real estate. Then the 
question remains — ^Has the testator shown by any other part of his 
will that he used the word "effects^' with such an expanded 
meaning as to include real estatet fi»r it is clear that the word 
"effects" may be so used as to pass real estate, so may any other 
word if used by the testator with an intention apparent on the 
ftce of the will so to use it. Thus, in Doe d. ToJUld ▼. Tofield^ 
the words "personal estate" so explained were deemed to be sufficient 
for the purpose of passing real estate. And in Doe d. 
Andrew ▼. LainMury^ 11 East, 296, Lord Ellenbobough 
says, "I know of no word in general usc'so inflexibly importing 
one meaning only as to be incapable of bending to the manifest 
sense of the party using it differently." Having referred shortly to 
the rules of construction applicable to the case before us, and 
which are clear, fixed, and certain, I proceed to apply them to the 
case before the Court. On referring to the will of the testator 
Forrest, in its general form and scheme it appears to me a metho- 
dical and clear expression of the testator's intention. The first 
disposition is of a section of land to his eldest iaon George, in fee ; 
the second is of a section of land to his son William, in fee. The 
testator then turns his mind to his personal estate, and gives a 
sum of money to. his son Richard, expressing the purpose of the 
bequest, and then proceeds with these words — ^" And to Susannah, 
my beloved and lawful wife, I give the residue of all my goods, 
cattle, chattels, and other effects, for her own individual use, and I 
appoint her my sole executrix." The will, it will be observed, 
is dated the 27th February, 1852, but the testator did not die till 
twenty-three years afterwards, namely, on the 9th of February, 
1875. At the time of his making his will be had, besides the two 
sections of land, a small piece of land in Adelaide, but which, 

? 2 
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probably from foi^tflilness, he did not deriae. At the time of his 
death, however, he waa seised of real estate to the extent of some 
thousand pounds in value. Recurring again to the will, and 
bearing in mind the fitct that, after the dispositions to his sons, 
the testator was seised of a residuary real estate, and was also 
possessed of a residuary personal estate, he proceeds to give a 
residuary estate to his wife ; and the question raised is — ^Did he 
intend to give the whole of his residuary estate, as well real as 
personal, or his personal estate merely 1 To my mind, the will 
speaks so plainly that there is no room for doubt The testator's 
words are — *' And to Susan n ah, I give the residue of all my goods, 
cattle, chattels, and other effects," As put by Mr. Bakewell^ in 
argument, had the testator stopped immediately after the word 
"residue," there would have been fair ground of argument for the 
plaintiff's construction that both the real and personal residuary 
estates passed; but instead of that, the testator goes on and 
defines which of the two residuary estates he meant, namely, the 
''residue of his goods, cattle, chattels, and other effects/' that. is, 
the residue of his personal estate after paying his debts, funeral 
expenses, and the £100 to his son Richard. Then there is the col- 
location of the words. The terms ''other effects" are in the society 
of the words "goods, cattle, and chattels" — words descriptive of 
personal estate; and, according to the authorities, the words "other 
effects" so placed mean personal effects. And it is not unimportant 
to observe the appointment of the executrix follows immediately 
on the residuary gift. Now, looking at the general scheme of the 
will, and studying its language, I fail to discover the slightest 
inclination on the part of the testator to use the words " other 
effects" otherwise than in their primaiy and natural sense. And, 
no doubt, the learned AtUmiey-Gene^'al felt the difficulty he was in, 
and tried hard to clothe the words "other effects" with a context. 
His principal argument for that purpose was framed on the 
meaning of the word "residue." He submitted that the expression 
"residue" in the gift to the wife had reference to the previous part 
of the will, in which land only was devised, and that therefore 
"residue of other effects" must mean residue of the sul^ect men- 
tioned in the previous part of the will, namely, real estate ; but I 
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reminded him that he was using a fiilse premiss, inasmuch as the 
disposition in fitvour of Richard was not of real estate, but of 
money ; and the expression of the purpose for which it was given 
made no difference as to the nature of the subject of the gift. If 
the expression had been "other estate" instead of "other effects," 
the argument used in Jongtma v. Jmgtma^ 1 Cox, 362, might have 
been applicable. For, certainly, the words "goods, cattle, and 
chattels," in the will before us, were in themselves sufficient to pass 
all the personal estate ; and, in order to give some effect to the words 
''other estate," it would be necessary to hold that realty passed. 
But the word "estate" is clearly capable, viMus miUy of compre- 
hending real estate, while the word "effects" is not It appears, 
therefore, to me, that in the present case the word "effects" in the 
will stands out naked — ^that is, denuded of all context^ and, there- 
fore, inapplicable to real estate. And this is, to the present day, 
so elementary a point, lliat it has found its way into the text- 
books; for in a later work by Mr. Hawkins on the Construction of 
Wills — a book, I believe, the learned Attorney-General is well 
acquainted with — ^p. 35, it is thus written: — "Rule — ^The word 
"effects" is confined to personal estate, and does not include real 
estate unless an intention appear to the contraiy." And Etch v. 
Dring^ and Haw v. £arle$. There is another question which, 
supposing the Intestate Real Estate Distribution Act, 1867, to be 
in force, £urly presents itself in the special case for discussion, and 
it is this — Is the probate, obtained by Mrs. Forrest, the widow, 
in which none of the lands of which the testator died seised as 
owner are "limited or excepted," made conclusive evidence by 
force of the 2nd section of that Act, that the testator did in fact 
die intestate as to the whole of his real estate? Looking at the 
11th section it would seem that the Legislature, by the expressions 
"probates" and "letters of administration," meant the certificate 
under the seal of the Supreme Court; for the Judges are, by rules of 
Court, amongst other things, to prescribe the form of probates, or 
letters of administration, and by the same section the Legislature 
views the probates and letters of administration as instruments or 
means of passing lands. It is highly probable, therefore, that in 
the 2nd section of the Act the same expressions are used in the 
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same aenae da in the 11th aection — ^that the Legidature, wiahing to 
asaimilate the probate or lettera of adminiatration to certificatea of 
title under the Real Property Act, and thereby to aeoure abaolute 
aafety to purchaaera buying land of peraonal representatiYea, meant 
that no landa, &a, not limited and excepted in the certificate under 
the.aeal of the Supreme Court fix>m inteataqr muat be taken to 
&11 into the teatator^a inteatate eatate, and that auoh certificate 
ahould be conoluaive evidence of the fact of that mteatacy. If it 
be aaid that the terma ^'lettera of adminiatration and probate," 
uaed in the 2nd aection, were uaed to aignifjr the two documenta 
(certificate and the copy of will annexed to it), and that the Legia- 
lature, by the expreniona ''except aa in auch lettera of adminiatiar 
tion or probate reapectivdy may be limited or excepted,** really 
meant, except aa by the teatator^a will are deriaed, I must aay 
that ia not the meaning attached to the worda ''probate,** &a, in the 
11th section; that "limited or excepted** ia a very extraordinary 
mode of deacribing a devise ; and that such a construction would 
deprive the section of any effect whatever ; for, aurely, the deviae 
of real estate in a will ia conclusive evidence that the testator did 
not die intestate aa to the land devised. But there is another 
question of much more importance behind the one I have just 
stated, the affirmative of which I have in the above statement 
assumed, and that question is this — Is the Intestate Real Estate 
Distribution Act, 1867, in force as law in this country t This 
question does not fairly arise on the special case before us ; but, in 
order to guard myself from being supposed to assent to the view 
expressed by the AUaniey-General that the real estate of the 
testator will not go to his heir-at-law, but will be divided amongst 
the family, I will suggest a few questions which have for some 
years pressed heavily upon me. These questions are — 1. Do the 
words "the Governor,** in the 13th section of the Act, 
mean Sir Dominick Daly or the Govemor-in-Chief of the 
Province of South Australia for the time being 1 *rhe 
proclamation authorized to be made by the 13th section was 
made in these words — "Now, I, the Officer Administering the 
Government of the province of South Australia aforesaid, do hereby 
proclaim,** Ac., Ac. ; and is signed " Henry Ayers, Chief Secretary.** 
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Now, 2. Does Seotion 13 give ftathority to the (Moer Adnuiiis- 
tering the GoTemment to isBoe the Prodamatioii, or is such 
authority conferred on a GoTernor-in-Chief ezelunvelyt And, 
S. b the authority conferred on the GoTemor hj the above- 
mentioned lection an authority to eseroiae an act of l^gidationl 
andy if so, can the local L^gialatnre ddegate to otfaen any part of 
its I^dative fiinctionat There would appear, alw^ to be great 
uncertainty both as to the persona who are to take as to the 
quantities of interest to be taken by them in the division pointed 
at by the 2nd section of the Act As I have said, I do not intend 
to be understood as dedding any of these questions, although they 
are very importanti as operating upon the ri^t of the testator^s 
widow and children, although they must be decided before the 
undevised real estate is taken by the heir or divided under the 
Act; yet as they do not necessarily, from the view I take, call for 
a decision on the present occasion — not being questions qwdfically 
put by the special case — I refram ftoni giving one. I put my 
judgment on this ground alone, that the expressipn ** other effects," 
standing as they do in the wQl, unaided by any context, are not 
strong enou^ to carry real estate. And for the reasons which 
actuated me, as Primary Judge, on the hearing of the case, I think 
the appeal should be dismissed with costs, to be paid hj the 
appellant. 

Stow, J.— *This is an appeal from the decision of the Primary 
Judge in Equity, whereby on a special case he dedared that on the 
true construction of the will of the testator, the widow, the plaintiff 
in the special case, under the words ^Hhe residue of all my goods, 
oatde, chatteb, and other effects," takes an absolute estate in the 
residuary personal estate only, and not in the residue of the real 
estate ; and as to the residue of the real estate, that the testator 
died intestate, and the costs were ordered to be borne l^ the 
plaintiff. The plaintiff insists that under the words quoted in the 
judgment she, on the true construction of the will, takes the 
residue of the real estate absolutely. A number of cases were 
quoted, but in no one of them were the words exactly such as 
those used in the present will; and those cases are therefore valuable 
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only when they establish or affinn rules which can be applied to 
the ccmstruction of wills ; for, as Judges haye often observed, the 
Ck>iirt cannot construe a will made by one man in one set of words 
by reference to what another man has said in different words, and 
under different circumstances. Several rules for the guidance of 
Courts in the construction of wills have been set up by series of 
decisions, and amongst them the following, vi& — ^That the Courts 
are to construe wills according to the intention of the testator as 
expreaed by kim in ths wiU^ and that intention is to be discovered 
by reference to the words used acoarding to their legal siguification, 
unless firom a perusal of the whole will it should appear that the 
testator used the words in another sense, and that in case of doubt, 
and only then, the Court, in order to construe the will, may look 
at the surrounding circumstances. It is not disputed that the 
words *' goods," ^'cattle," and *^ chattels" would not» either singly 
or altogether, suffice to pass real estate unless used in such a 
manner as to show that the testator affixed to them a sense larger 
than their ordinary meaning; and, although in some of the cases 
Judges have intimated an opinion that the word ** effects" should 
be construed to mean ** worldly substance" — Hogan t. Jaekson^ 
Cowp. 299— -or, ^'the results of a man's industry" (per Lord 
Lakodalb in Tickfidd ▼. HwneoMe^ 2 Jur^ 610), yet it was not 
necessary in either of those cases to construe the word ; and the 
later decisions have established it as a rule that the meaning of 
the word *^ effects" by itself is confined to personalty — Camfidd v. 
OUbert, 3 East, 516; Doe dem CkilcM v. WlwU, 1 £ast» 33; Doe 
dem Hick v. Dring^ 2 M. & Sel., 448 ; Doe dem Haw t. Carles^ 16 
M. & W., 450. The words in the residuary clause of the will are, 
'^my goods, chattels, cattle, and other effects," all of them 
referring to personalty, and not by their being used altogether 
having any further or more extended signification. If the testator 
had, in addition to the word *' effects," or histead 'thereof used the 
word '* estate," ^ property," or any other term which might include 
realty, I should have been inclined to construe the will so as to 
give full effect to every word, and to consider that instead of its 
being restrained in its signification by being joined to words 
referring to personalty only, the words were cumulative. But 
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here every one of the words used is, according to the authorities, 
applicable to personalty unless the meaning is enlarged by 
reference to other parts of the wilL Now, on reading this will, I 
see nothing whatever to indicate such an intention. There are no 
words introductory, or otherwise, showing an intention to dispose 
of all his property. He first devises— using the words " give and 
bequeath''— a section of land to each of two sons, and then he 
bequeaths, using the some words, " give and bequeath," a sum not 
exceeding £100 as a legacy for the benefit of a third son, to be 
invested in the purchase of land. The AUcm^y^eneral argued 
that this was a devise of realty because it was to be converted 
into realty, but I am tmable to follow his reasoning. What the 
testator gave was money, part of his personal estate, only to be 
be turned into realty after his death. Having then disposed 
of two sections of land, being the bulk of his real estate, he goes 
to his personalty, gives his son a sum not exceeding £100 out of it, 
and proceeds to give — using that word only — the residue of his 
personalty to his wife. If the gift, after the devises and bequests, 
had been of the residue simply, it might have been a question 
whether he intended to include all his estate, real and personid, 
not previously disposed of; but what he intended by the residue is 
shown by the use of the qualifying words ^*of my goods, cattle, 
chattels, and other effects," which confines the gift to personalty. 
The use of the word ** bequeath" in the two first clauses, and in 
the gift of the £100, and his dropping it when he gave the residue, 
does not raise any presiunption as to his meaning either one way 
or another. The word ^' other" cannot, in my opinion, enlarge the 
meaning of the word "effects," which must be confined to personalty, 
unless, by express words, or by necessaiy implication, the meaning 
is extended so as to include realty, and the word "other" raises no 
such implication. The addition of the words "for her own 
•individual use" certainly does not raise any presumption in favour 
of the extended meaning being given to the word " effects" so as to 
include real estate ; those, indeed, are words more applicable to 
personalty than realty. The special case sets out the state of the 
testator^s&mily, and, to a certain extent, the position of his estate, 
but fiiils to give any information as to the value of some land 
bdooging to him at the date of the will, or of the real estate 
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aoqiiired Iqr him sabaequently, and bdonging to him at his death ; 
and had the Court been at liberty to take theae dreumatanoea into 
oonaiderationy it mig^t have been neoeaaaiy to require infonnation 
on those points. Bnt Courts are not at liberty to take into 
account extraneous circumstances, such as the state of the testatoi^s 
estate and ftmily, in order to construe his will, except in cases 
where his intention as expressed by the will is doubtful ; and as 
the testator in this case has used words which by legal rules are 
confined to personalty without any qualification, or any expression 
showing an intention to include realty, I do not think that the 
Court can look beyond the words of the will But if we did, there 
is nothing to lead to the conclusion that the testator intended to 
leave his eldest son and his chQdren bom after the date of the 
will utterly unprovided for. It was also suggested at the bar that 
the ftct that the testator had left some portion of his real estate 
to his heiivat-law raised the presumption that he did not intend to 
leave any part of his real estate undevised. This considieration 
might be of some weight had the words of the will been doubtftd ; 
but inasmuch as the testator haa used words descriptive of , the 
residue which, when used by themselves, are applicable to 
personalty only, and those words are not connected with others 
which show an intention to give them such a meaning as that 
they shall include realty, the Court cannot extend the legal 
meaning of the words by reason of there having been a devise of 
some realty to the heir-at-law. The &ct that the testator had left 
realty to the heir«trlaw has never by itself been held sufficient to 
enlarge the plain words of a will so as to cause the lands to pass 
under a gift which, in terms, is applicable to personalty only. 
And the contrary was held in Camfidd v. GilbeH^ 3 East, 516. 
On the true construction of the will, I am of opinion that the 
decree of the Primary Judge, that under the words ** the residue of 
all my goods, cattle, chattels, and other effects, for her individual 
use," the widow todc the residue of the personalty, and not the 
residue of the realty is right in law, and ought to be affirmed. 
A question was raised on the argument as to the effect of the 
production of probate under the Act to amend the Law of 
Inheritance, and it was suggested that the production of a 
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probate of a wiU in the usual form was abaolute evidence 
that as to all lands not mentioned and excepted in the official 
grant of probate the testator was intestate, and that even though 
by the will referred to in the probate, and a copy of which 
always accompanies the grant, the lands should be expressly 
derised. I should be extremely reluctant to decide this point in 
the manner suggested, which would lead to absurd end 
inconvenient results, and be productive of manifest injustice ; and 
I should think that the application of the maxim omnia iUata 
in eue videntur would render the will part of the probate, and thus 
that all land devised by the will referred to in the probate would 
be excepted; but as I have arrived at the conclusion on the 
construction of the will that as to the lands in question the 
testator was intestate, an expression of opinion on this other 
question would be olnier only; and, further, the point is not 
expressly raised by the special case, nor do the &cts suggest it, as 
in the probate referred to the Court may have expressly excepted 
these lands. The only other question is as to the costs, and 
althou^ a Court of Appeal may, notwithstanding that the appeal 
is dismissed on all the other points, and even when as to the costs 
no question of principle is involved — ^reverse or vary the decision 
of the Court below as to the costs, when the appeal on th*e merits 
is not used merely as a cover for an appeal on costs — Attorney- 
General v. BtUcker, 4 Russ. 180 — I should be reluctant to inter- 
fere as to the costs with the discretion of the Court below. It 
appears to me, however, that the costs should be borne by the 
unsuccessful party, as this is not an administration suit, in which 
Courts frequently give costs out of the estate on questions 
arising on the construction of the will, but a suit in which the 
plaintiff seeks to have her claim to the whole residuary i*eal estate 
affirmed. Nor was the suit rendered necessary by ambiguous or 
doubtful language of the testator which might induce the Court to 
allow costs out of the estate— (7ooi«o» v. Bingham^ 17 Beav., 262 
— and the fact that, to save expense, a special case has been 
presented does not prevent the application of the general rule 
that costs should go against the unsuccessful party ; see Martin v. 
Martin^ 4 De Gex ft Jones, 476. It is said that the parties 



Digitized by VjOOQ IC 



236 & A. LAW BEPOBTS. 1875. 

SuFBBia Ck>u]iT. FoRsisr ▼. Fobsbt. Equitt Afpiau 

concur in the case, and agree that ooBts should be paid out of the 
estate. It is a sufficient answer to that to say that some of the 
parties are infemts, and the Court must see that the decision is 
such as fairly to protect their interests. Were they made to pay 
or contribute to the payment of the plaintiffs costs or their own in 
this suit, in which they have succeeded, the Court, in my 
judgment, would hare fisdled to protect their rights. The appeal, in 
my opinion, should be dismissed on all points, and with costs. 

Appeal diimi$ted with ooffo. 
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Hanson, CJ., Gwynns, J.] [Common Law. 

In the mattib of thb Estate of James Whittaker, 
Deceased. 

« 
This case has been already reported (8 S.A.L.R.y 45), but 

eoiinsel having intimated their intention to appeal to the Local 
Court of Appeals, their Honors consented to give written judg- 
ments, which were now delivered as follows :— 

Hanson, C.J. — ^This is a petition by William Whittaker, claiming to be the 
heir-at-law of James Whittaker, who died intestate in the year 1859, and as 
such entitled to the real estate of the intestate, of which real estate the Curator 
of Intestate Estates has charge, under an order of a Judge of this Court, and 
praying that such order might be set aside, and for other relief. Upon the 
hearing, a preliminary question was raised by His Honor the Primary Judge, 
who expressed an opinion that the Court had no jurisdiction to entertain the 
petition, and His Honor, the late Justice Wearing, agreeing in this view, the 
petition was dismissed. I did not at the time express my opinion upon the 
subject, though I certainly did not concur in that of my learned colleagues ; 
but as the Court is now asked for the reason of its decision, I proceed, to 
give my reasons for thinking that the Court had jurisdiction in the 
matter. The sixth section of the Testamentary Causes Act of 1867 gives 
to this Court, firstly, the like voluntary and contentious jurisdiction and 
authority in relation to the granting or revoking probates of wills and 
letters of administration as were to be exercised in Her Majesty's name by 
the Court of Probate, established by the Court of Probate Act, 1858 ; secondly, 
it gives the same powers in relation to personal estate within this province as 
the Court of Probate had with regard to the effects of deceased persons within 
its jurisdiction, and it imposes duties corresponding to these powers ; and, 
thirdly, it provides that this Court shall also have and exercise all the jurisdic- 
tion, powers, and authorities by this Act conferred. The question does not 
therefore seem to me to be concluded by a reference to the jurisdiction of the 
Court of Probate of England, but to depend upon an examination of the powers 
conferred by the Act, since this is not a matter with regard either to the grant- 
ing or revoking of probates of wills and letters of administration ; nor has it 
any relation to personal estate, in which particular the powers conferred upon 
this Court are the same as those of the Court of Probate. It arises out of the 
further powers conferred upon the Court in connection with the office of 
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Cuntor of lotcstatet'efiecti. Bjr section ii llie Govenior mtsf appoint a penon 
tobeCvntor of Intefltatet'Ertates,and nntiltncfaappointnient is madethe peison 
appointed under the Ordinance Na I3 of 1848 is to omtintte to be snch 
Cnntor ; \j section 12 the Cnrstor is to have and perform tlie powers and 
duties by the Act conferred and imposed upon him, and he is to be under the 
general superintendence and control of this Court $ and by section 13 he is to 
give security to the satis&ction of the Attotney-General for the collection and 
due payment of and accounting for all moneys whidr shall come to his hand by 
yirtue of his office. By section 36, where any person dying intestate and not 
leaving any heir or lawfol representative widun the jurisdiction of the Court 
shall at the time ofhis death be seised or possessed of any real estate within the 
said province which may be liable to be injured or the profits thereof lost, 
unless some care and superintendence be had thereof the Curator may . . • 
apply to the said Court or Judge for an order authorising him to take charge of 
such estate, which order the Court or the Judge is authorised to make ; and the 
section then goes on to define the powers conferred upon the Curator by such 
order, and he is to render his accounts aud pay all balances in his hands in the 
manner m the Act directed with regard to personal estate. By section 40 it is 
provided that no such order shall interfere with or prevent the proving of a 
will ; and by section 41, that upon probate being granted, the powers^ duties^ 
and authorities of the Curator shall cease, and he is to hand over moneys and 
deeds to the person entitled thereto. By section 45, the Court or Judge may 
direct that any money belonging to any estate in the hands of the Curator may 
be paid into die Savings Bank ; and hf secdon 49, the Savings Bank is to pay 
over to the Treasury in the first wedc in January in each year all sums of 
money which have been in the Bank to the credit of any intestate estate un- 
ckiiined for the period of six years next preceding ; and by secdon 50^ if any 
person shall present a petition to the Court, or one of the Judges thereof, pmy- 
Ing for payment to him of such sum or any part thereof, and the said Court or 
Judge shall be of opinion, upon any affidavit or other sufficient evidence 
adduced, that the person petitioning is entitled to the said sum or any part 
thereof, the said Court or Judge shall make an order for payment thereof after 
certain deductions. In this case the petidoner William Whittaker presented 
his petition, setting forth the death of the intestate James Whittaker in the year 
1859, and that at the dme of his death he was seised and possessed of real 
estate within the province, and that on the fifth day of October in the same 
year the Court, upon the pedtion of John Brodie Spence (the then Curator of 
Intestate Estates)^ did make an order authorizing the said J. B. Spence to 
collect, manage, and administer the real estate of the said intestate. The 
petition then alleged that the peddoner was heir-at-law of the intestate, and 
prayed that the said order of the 5th October, 1859, might be rescinded so for 
as related to the real estate of the Mid James Whittaker, deceased ; and that 
the Curator of Intestate Estates might be directed to make out accounts of all 
the rents, issues, and profits received by him out of the said real estate and of 
the expenditure of the same, and to hand over the balance of such rents and 
profits to the petitioner as heir-at-law as aforesaid, and that the Curator do put 
the petitioner as such heir-at-law in possessiim of the said real estate, and that 
the Court should make such other order in the premises as mig^t seem just. 
And the question is whether the Court had power to entertain the petition and 
to grant the petitioner any relief under it. From the statement I have already 
made of the sections of the Testamentary Causes Act it appears that there is 
rx> special enactment providing for sudi a contingency as the present, so that 
the question has to be decided firom a consideration of a general tenor of the 
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p tofi ii oBi of the Act and o£ the poven incident to Conrts of superior juris* 
dktkNL The fint natter to which I would advert is that the order of the 
Court* whidi it is now sought to resdnd, was in its very nature temporary and 
co n t i n g ent, and that it did not possess, and was not intended to affect in axiy 
way the r^jfats of the parties who wifjtA be interested in the real estate of the 
in te sta t e. It does not give the Curator any interest in the property, but only n 
profit out of it in the shape of commission. It merely authorizes him as a 
public ofl&oer, upon whom is imposed the duty of protecting intestates' estates 
ftom being lost or wasted, to exercise certain powers with regard to the estate 
of this particular intestate. The purpose for which these powers are given b 
that the interests of the heir-at-law may be protected, since he is the only 
person who will sufe loss by reason of any injury or loss of profits of the 
realty. The ground upon which the order is made by which these powers are 
given is that, by reason of there being no heir within the Jur i sdiction, the real 
estate is exposed to injury and the profits thereof may be lost ; and this isa 
gromd whidi nugr cease to exist at any moment after the making of the order, 
by reason of the arrival of the heir within the jurisdiction. But then if the 
Older IS in its nature tempot a ry— b ased upon the mere absence from the colony 
of the person entitled to the estate— Intended to protect his bterests, and 
limited In amanner to prevent his dominion over his property firom being per- 
manently or for any long time aflfected— it would seem that the Court should 
have power to rescind it whenever it is satisfied that the reason for making the 
order no longer exists, and that it should admit ibr this purpose the same lund 
of evidence as that upon which the order was made. In this case it happens 
that the petitioner is a distant rektivc^ and that many years have dapsed sinoe 
the death of the intestate before his petition was presented ; but these cir^ 
cumstances do not allcct the questkm of jurisdiction. If the Court has no 
power to rescind the order upon the petition of the present petitfoner, it would 
be equally unable to rescind an order upon the petition of an only son who 
was absent from the colony on the death of his fiither, and arrived here within 
awedc after the order vras made. The order, therefore^ in that event, instead 
of operating ibr the benefit of the hdr^-biw, as is obviously the intention of 
the Act, would really qwrate to hb disadvantage. It would not only deprive 
him of tiie power which he would otherwise have of assertii^ his own right 
by enteriqg upon the land, if vacant, or of procuring the attornment of the 
tenants^ if demised, but it would place him in the same positfon as though 
the estates had been entered upon by some adverse daimant who had foil pos- 
ssMJon, and whom he could cmly eject by process of bw ; and more than this, 
while he, by reason of his being kept out of the property to which he claims to be 
entitled, would be probably without the means of litig^on, the Curator can 
employ the profits of the estate in contesting his daim, and is entitled, 
whatever the result, to be mdemnificd out of these profits for the expenses he 
has incurred in throwing obstades in the way of the daimant- And I may call 
attentfon to the fiict that in this case there is no conflict of daims before the 
Court, so that we are not asked to try an action of ejectment upon afiidavits. 
The tenants of the real estate have of course no pretence of title excepting for 
tiieir respective terms. The Curator has no interest ; and though sixteen yean 
have now elapsed since the order was made, there is no one but the petitioner 
daiming to be heir ; and the order which we are asked to make is not one 
which #fll bind existing rights, for if any perK>n diould ultimately present 
himsdf having a better title than the petitioner, that order would not in any 
way affect his right to bring ejectment or to dahn the mesne profits ; and we 
can require security to be given that these latter fhonld be forthcoming. These 
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oonsidentionsy however, thongh they may tend^to ihow that the jurisdictkm 
might be wisely exerdsed, do not of themselves show that we have jnrisdictioii. 
But this appears to me to be inherent in the very natnre of the power conferred 
upon us. To give a Court power to make an order for a limited and temporary 
purpose necessarily, as it seems to me, carries with it the power also of 
rescinding that order when the purpose is served. The power to anthorize a 
public officer to take possession of property and receive moneys to which a 
third person is entitled, which the Court has exercised in this cas^ implies, as 
I conceive, the power to direct him to pay over that money to such third 
person when his title is shown. It would not, I think, be difficult to find 
distinct authorities for these propositions, but it appears to me that they do not 
stand in need of any authority. They are necessary incidents of jurisdiction in 
any Court, and as such they are implied in the powers given by section 36, and 
therefore form a part of our Testamentary Causes jurisdiction, under section 6. 
It may, however, possibly be aigued that such a power is implicitly negatived 
by the provision contained in secti<»i 40, which, so fiu: as relates to realty, by 
referring only to the case of wills, excludes the case of the heir-at-law. But 
that section does not appear to me to have any such effect. It provides that 
grant of probate and of letters of administration shall not be interfered with by 
the making of any such order, and therefore it renders unnecessary any 
application to the Court to set it aside. The rights of executors and of next nf 
kin to obtain probate and letters of administration by the ordinary process of 
the Court is maintained, notwithstanding the subsistence of the order ; but that 
affords no argument for limiting the power of the Court over its own orders. 
If the Act had given express power to the Court to set aside the order in certain 
specified cases, thus implying that the grant of such power was necessary, and 
if the case of the heir-at-law had been excepted, there mi^^t have been some 
foundation for such an argument as I am considering ; but there is nothing of 
the sort, so that the omission of any reference to the heir-at-law in sectioo 40 
only shows that he is not in a position to treat the order as a nullity, as for the 
purpose of obtaining probate or letters of administration an executor or next of 
kin might do, and therefore necessitates and justifies that application to the 
Court which he has now made. And this view appears to me to receive strong 
confirmation from the provision in section 5a If there had been no claim 
under the order in this case in respect of the realty, the profits of the estate 
would, according to the intention of the Act, have been paid into the Savings 
Bank ; and then the whole of these profits up to the first week in January, 1869 
— ^that is, for nearly ten years firom the date of the order— would have been 
paid into the Treasury for the public use of the colony. But in thai case the 
present petitioner would have had a right to present a petition to the Court or 
to one of the Judges for payment of these profits to him, and the Court or 
Judge, upon being satisfied of his title by affidavit or other sufficient evidence^ 
might make an order for payment thereof, upon which order the Governor is to 
issue a warrant for payment of the same. That special power is needed to 
enable this Court to make an order which shall bind the Government of this 
colony is obvious, but it can scarcely be suggested that the grant of this power 
implies that they have no power over the fimd while it remains in the hands of 
the Curator, for it rather recognizes its existence. The naturpl inference is that 
the Legislature assumed that the Court had power over its own orders and over 
persons to whom it had entrusted special fimctions, and only gave special 
powers when they were pUiinly needed. Otherwise there would be this 
anomaly, that the Court would have no power over the funds while in the 
hands of a person who was acting under an authority which they had conferred. 
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but would •oquire this power lo aoon as the money pened into the hands of 
persons who were independent of them. It was suggested that the petitioner 
might bring an action of ejectment against the Curator ; but I am unable to 
understand why he should be compelled to take that course^ for the efiect of 
such an action would, I oooceiirc^ only be to inform the consdenoe of the 
Court The case of actions of ejectment against a receiver in Chanceiy stands 
upon a different footing, for ther^ probably in every case^ the pUintiff vrould 
daim adversely to those hi whose mterests the leoeivcr was appofaited, he not 
bemg a party to the suit ; for if he was. ejectment would be needless ; u^iik 
here the Curator is appointed in the interest of the heir, which the petitioner 
chums to be^ and I tUnk it wo«dd be contrary to the very object for which an 
order to take charge of the real estate is made that the Curator should. be 
allowed to pbce himself in the position of an adverse chdmant to the person 
whose interests he is appointed*to protect The Curator has potscssion of the 
lands and of the profits for the benefit of the heir-at-law, and he holds them, as 
it seems to me, subject to the order of the Court I think that there is notUng 
in the drcumstance that the subject-matter of the order is realty to oust the 
Court of the jurisdiction which I have endeavoured to show follows from the 
very nature of the order ; and I am therefore of opinion that it had jurisdiction 
to hear and grant the pmyer of the petition. 

GwYNNB, J. — This is a petitkm presented to this Court hi iU 
Testamentary Causes jurisdiction by William Whittaker, of Glenelg, m this 
province, coac hm an. The petitioner in his petition states that James Whit* 
taker, late of Norwood, in the said province died on or about the 5th day of 
August, 1859, intestate, and seised of real and personal estate in the said pro- 
vince ; that by an order of this Court, made on the 5th October, 1859^ under 
and in pursuance of the Ordinance No. 13 of 1848, the then Curator of 
Intestate Estates was authorized to collect, manage^ and administer the personal 
estate, and to collect the rents and manage the real estate of the said James 
Whittaker, deceased ; that Mr. Hemy Alfred Wood is now the Curator of 
Intestate Estates in this province, and is^ as such, in possession of the real 
estate which was of tiie said James Whittaker, deceased ; and the petitioner 
then sets out certain facts, which, he contends^ show that he is the heir^-law 
of the said James Whittaker, deceased. The 15th parsgraph of the petition is 
as follows : — ** Your petitioner heretofore^ and about the fourth day of June, 
1864, commenced an action of ejectment to recover possession of the said real 
estate, but your petitioner's said action was stayed by an order of a Judge of 
this Court, on the ground that, being under the jurisdiction of this Court, and 
in the management of the Curator, your petitioner's proceedings ought to be by 
way of petition to the Court in its ecclesiastical jurisdiction." The prayer c^ 
the petition is that the said order be rescinded so fitf as concerns the real estate 
of the said James Whittaker, deceased, within this province, and that the 
Curator be directed to make out accounts of all the rents, issues, and profits 
received by him, and of the said real estate^ and of the expenditure of the 
same ; and to hand over the balance of such rents and profits to your petitioner, 
asheir4it-law of the said James Whittaker, deceased ; and also that the said 
Curator do put the petitioner in possession of the said lands and premises, and 
real estate. The petition is mtituled " Testamentary Causes Jurisdiction," and 
came on for argument before this Court on the twenty-fifth day of March, 1874, 
the Court consisting of the Chiefjustice, myself and the late Mr. Justice Wearing, 
and was dismissed (certainly so fiur as my own individual opinion proceeded) 
on the ground that the Court had no jurisdiction to decide on the tide to real 
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estate on petition at all, and nnquestionaUj not in the enreiae of its teata» 
mentary jurisdiction. (See the report of the hearing, S. A. Reporti» 1874, 
pi 45). Before going into tiie more material qqestions raised on this petition, 
I woidd like to observe on the extraordinary statement made by the peti t ione r 
in the 15th paragraph of his petition. I woiUd ask, in answer to that statementf 
why was the Full Court not moved to set the order there inferred to aside ? 
The right to bring this action against the Curator, or any one else, belonged to 
the petitioner, em dtAUoJmUUa, and such an order, if made^ was as invalid as 
any order would be if made in favour of the Sheriff stojkping any action against 
him, on the ground that he was in this province an officer of the Court 
Actions of ejectment are constantly brought against receivers of Equity, and it 
was never conceived that the Court would interfere to stay soch actions; on the 
contrary, the Court interferes only for the purjxMe of preventing improper 
defences. Thus in the case of Smafy v. Dkkan^ 5 Sim., 629^ the Court 
said : — ** It is improper ibr a receiver as a guardian to do without the sanction 
of the Judge any act which may involve the estate in expense." And Mr. 
Daniels, in the and volume of his Practice, p. 597, 5th editkm, says— "Upon 
this ground if any ejectment is brought against a receiver he should not delend 
the action without the sanction of a Judge previously obtained. " The Court by 
its officer, the Curator, holds the real estate of which the deceased, James 
Whittaker, died seised and intestate, in trust for the person who^ by the proce* 
dure called an action of ejectment, proves by formal and legal evidence himself 
the heir-at-law. I cannot help thinking, and I hope that there is some niistake 
as to the order referred to by the X5th paragraph of the petition. It was not 
produced to the Court on the hearing, but even assuming that a Judge of this 
Coiirt did unadvisably make such an order, and that through the negligence of 
the petitioner's legal adviser or other cause, it was not brought before the Full 
Court and set asidcj can that circumstance form a ground to the petitioner for 
asking the Court to hand over to him the property perhaps of another without 
any proper legal enquiry into his title to it ? I wiU now proceed to the con- 
sideration of the more important questions raised. The order of the 5th 
October, 1859^ which the petitioner asks this Court to rescind, was made.ttnder 
the authority of the Local Ordinance, No. 12 of 1848, intituled "An Ordinance 
for the better preservation and management of the estates of deceased persons in 
certain cases." The Act contemplates principally cases where no suit or 
action can be instituted, and'mvests the Court with a novel jurisdiction. The 
Court or a Judge is enabled without suit to make certain orders— K>ne which 
constitutes the Curator as respects the personal estate, a qmm administrator, 
and another as respects the real Cbtate a qiuui receiver. It is contemplated by 
the Act that these orders shall be separate and distinct ; the Curator is to 
proceed actually to administer the perscmal estate as though he was an executor 
or administrator, but subject to the proviso at the end of the second section of 
the Ordinance, that on a will being proved by letters of administration being 
obtained by any other person, his powers all cease. But except, as presently 
mentioned, he cannot deal with any one in respect of the personal estate, unless 
and until the person claiming the estate has clothed himself with the character 
of executor or administrator. The excepted cases to this general rule apply to 
very small estates only, and are contained in the twelfth section of the 
Ordinance, and applying the principle ixetpHo probai nguiam^ it Is dear that 
until the claimant assume one or the other of the above characters (which he 
could only do by proof of his title in the Ecclesiastical side of the Supreme 
Court), both the Court and the Curator must treat him as a stranger. As 
respects real estates, the Curator is not administrator, but merely to manage 
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it. And it is clear to my mind that It was not the intention of the Legis- 
lature to interfere with the general jurisdiction over either subject, the personal 
estate or real estate, but that as well after the ordinance as before it real 
estate was to be governed according to the nature of the particular case, 
either by a Court of Equity or by a Court of Law, and the personal estate by 
the then Ecclesiastical jurisdiction of this Court. I have more particularly 
alluded to this matter in a subsequent part of this judgment. At the time this 
order was made (m October, 1850) the nature and extent of the several juris* 
dictions of this Court were defined by the Local Act, 7 William IV., No. 
5, and the concurrent Act, No. 31 of 1855-6, and by a reference to these Acts 
it will appear that the Ecclesiastical jurisdiction did not extend to real estate. 
It would be well to consider what the law in England was at the time alluded 
to (in October, 1859) with regard to tcvt factum and construction of wills, 
notwithstanding the case before the Court is a case of heirship. In 1859 the 
Ecclesiastical Courts had jurisdiction to determine i\i<t factum of the will, so 
far as related to the personal estate affected thereby, but they had no general 
authority to put a construction on the will, even as respected personal estate ; 
that^ fimction devolved on the Equity Courts. As to the real estate, subject 
only to certain qualified interposition of the Equity Courts, the Common Law 
Courts, and the juries, each acting within its fitting province, were alone the 
judges, both of ihtfactttm and construction. The question of will or no will 
was tried before a jury at JVisi Prius ; questions of construction by the Court 
m Banco. With the question of factum the Ecclesiastical Court had no con- 
cern. At the time I am speaking of— October, 1859— the law was precisely 
the same in all the above respects in South Australia. Then it 
became necessary to consider the effect of the Testamentary Causes 
Act, 1867. First of all, it repeals the law relating to the Ecclesias- 
tical jurisdiction of the Courts, and transfers all such juris- 
diction to the Testamentary Causes Jurisdiction. It then pro- 
ceeds to repeal the Ordinance No. 12 of 1848, but its repealing effect upon 
that Ordinance has this qualification — I quote the language of the Ordinance 
so far as applicable to the present case : — ** Except so far as may be necessary 
for supporting the validity of any proceeding heretofore had under the said 
Ordinance, and all orders heretofore made by the Supreme Court under the 
powers therein contained, shall be as valid and effectual, and all bonds, &c, 
shall be as valid and shall have the same force and effect for all purposes as if 
this Act had not been made." The third section concludes with these words:*— 
"And all proceedings pending in the said Court in its Ecclesiastical 
Jurisdiction at the time of the passing of this Act" (it was assented to on the 
19th December, 1867) " shall be proceeded with and completed as nearly as 
circumstances will allow under the provisions of this Act" Now it appears 
clear that the order made in October, 1859, authorising the Cumtor to manage 
the real estate of the deceased James Whittaker, and which, as an instrumental 
end, the petitioner seeks to rescind, is still in full force and effect ; but whether 
the jurisdiction over this order was transferred to the Testamentary Causes 
jurisdiction will depend on the construction to be put upon the four last lines of 
the third section of the Testamentary Causes Act. The order sought to be set 
aside was made and concluded, some eight years before the passing of the 
Testamentary Causes Act, and was as complete and final as any judgment of 
the Supreme Court could be, and therefore it cannot be said that it was a 
" proceeding pending" at the time of the passing of the Act. Again, the 
proceeding, even if regarded as pending, was pending in the Supreme Court as 
a proceeding under the Ordinance No, 12 of 1848. The jurisdiction conferred 
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by it can be exercised by a single Judge, from whose decision there is no 
appeal, and the word " ecclesiastical" does not once occur in it On the other 
hand, as I have already remarked, the nature and extent of the Ecclesiastical 
jurisdiction of the Court at the time of making the order was defined and its 
procedure settled by the 7 Wm. IV. cap. 5, and by 9th, loth, lith, 12th, 
13th, and 14th sections of No. 31, 1855-6, and is conferred on the Full Court, 
but not on a single Judge. It follows, therefore, that the proceeding under 
this order cannot be proceeded with and completed as nearly as circumstances 
will allow, nor, indeed, in any manner under the provisions of the Testamentaiy 
Causes Act. It appears to me that the order was originally made by the 
Supreme Court, not, so fiur at any rate as respects real estate, in exercise of any 
Ecclesiastical jurisdiction, but of the peculiar jurisdiction c o n fe rred by the 
Ordinance. There is no express mention in the Ordinance of any special 
jurisdiction; but it is reasonable to suppose, looking to the nature of the 
subject-matter, that the Legislature intended orders obtained for the 
administration of the personal estate should be under the Ecclesiastical 
jurisdiction, and by parity of reasoning that orders obtained for the management 
of the real estate should be under the Equitable jurisdiction. And, as respec t s 
real estate, this view is confirmed by the machinery to be used, and the powers 
of a receiver to be conferred on the Curator. It is to be observed that in one 
particular respect the power of the Court under the Testamentary Causes Act 
of 1867 is larger than that possessed by it under its former Ecclesiastical 
jurisdiction. The proof of a will relating to real estate has under certain 
conditions become a matter of Testamentary jurisprudence ; and it may be said 
with truth that in the case of a will of real estate the Supreme Court in its 
Testamentary Causes jurisdiction has now the power to decide incidentally 
upon the title of real estate, for by sections 22, 23, 24, and 35 the will as 
between a devisee and the heir-at-hw can now in solemn form be proved in the 
Testamentaiy jurisdiction of this Court, and when so proved it is proved once 
for all, and cannot be afterwards questioned in any Court whatever. The 
reasons of the alteration of the law are obvious, and I need not on an occasioii 
like the present refer to them with any particularity. But even in this altered 
state of the law the common-law principle^-certainly as old as Magna Chaita— 
is preserved, for the c^esl&onxltvisavii vd non must (by the seventeenth section) 
be determined by a Jury if the heir-at-law applies to the Court for thai 
purpose. But the present case is not one arising out of a devise by wilL It is 
one arising out of an heirship, and therefore not a Testamentaiy caose either 
here or in England. The petitioner asks the Court to set aside the order on 
the ground that he is heir-at-law of James Whittaker, deceased. But the 
question can only be tried by a Common Law Court with a Jury, that being 
the only mode known to the law and Constitution of Eng^d and of this 
province for the determining it The procedure, however, in the Equity 
jurisdiction is by bill, and in the Common Law jurisprudence not by petition 
and affidavit but by an action of ejectment It was contended by the learned 
counsel for the petitioner that this Court has the power to rescind the order of 
October, 1859. Now, putting aside all the difficulties which accidentally 
attach to this particular order in consequence of the repeal of the Ordinance 
under which it was made, and the clumsy machinery used to oontintte the 
duties of the Curator on the one hand, and the powers of the Court on the other 
hand over that order, to which I have already to some extent more particulariy 
alluded ; and for the sake of argument assuming that the order in question was 
made under the present Act (the Testamentaiy Act), how would matters stand ? 
Even under that supposition the present case woold not be cogniiable in the 
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Tcflbuneiitirjr Caniet jnriidictioii. As I haire prevkwaly written, this is a case 
of the descent of real estate from the ancestor to the heir-at-law and the 
heirship. In a word, the case of the petitioner is not a Testamentaiy cause $ 
and even on the supposition that the order had been made nnder the 
Testamentaiy Causes Act, 1867, we oonld no more rescind the order, except on 
the ground of fraud or irregularity, neither of which grounds in the present case 
exists, than we oonld any other solemn judgment or order of the Court. But 
even if the Court had power to rescind the order it would not exercise that 
power, for the order is the basis on which many rights, duties, and obligations 
rest For instance, how would such an act as the rescission of the order affect 
the tenants who have leased ports of the real estate under the Curator? Nor 
would the Court so hx foiget its dignity as even in appearance to become a 
partisan of the petitioners, and do that by an underiiand act which it has no 
power to do directly. For let learned counsel for the petitioner say whatever 
his ingenuity may suggest, the question comes to this— Is the petitioner the 
heir-at-law ? That question is still open, and we cannot rescind tiie order, and 
so give the petitioner possession of the property, without assuming that 
question in hisiivour, wliich it would be highly improper for us to do. The 
term improper is mudi too mild. As I have above pointed out, the Court has 
no power to order the Curator to hand over the personal estate of above ^50 to 
any one unless that person assumes the status of personal representative of the 
deceased ; and, a fortiori^ the Court has no power to hand over the realty 
unless the claimant shows by competent proof in the appropriate procedure 
(trial by Jury) he possesses the status of heir-at-Uw. To hand this large 
property over to the petitioner, as prayed for by him, would in my belief be 
opposed to all principle and authority, and an outrage upon administrative 
justice. The learned counsel based his argument principally on the twelfth 
section of the Testamentary Causes Act, 1867, and contended that as the 
Curator was under the control of the Court we could order him on petition to 
hand over the property. What I have already written is, to my mind, an 
absolute answer to this argument. But I would further observe in respect to it 
that true it is the Curator is an officer of the Court ; so is the Sheriff, and so is 
the learned counsel himself; but that is no reason we should attempt to force 
on any of them an illegal order. But even assuming for a minute that we had 
such jurisdiction as contended for by the petitioner's counsel, we certainly had 
the power under the seventeenth section of the Act to direct the truth of the 
question of fiict — ^heir or not heir — to be determined by the verdict of a special 
or common Jury ; and that was what I and my learned colleague, the late Mr. 
Justice Wearing, on the hearing of the petition, expressed our wish should be 
done. Having brought to the consideration of this case all the attention I can 
command, I am of opinion, without the shadow of a doubt, that we cannot 
even hear this petition, much less comply with its prayer. I think, however, 
the Curator's costs incurred in this matter should be allowed him in his 
accounts. 

On appeal to the Local Court of Appeals, the judgment of the 
Supreme Court was, on the 6th December, 1875, reversed. 
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Ih ikf tnatier rf *• Tki Compames Act, t9^^' and " 7ki Omptmies 
Amindmeni Act, 1870-1,'' and m tki maUer cf *'Th€ Talisier 
Afmmg Company , lAmUedJ* 

Bank of South Australia y. Abrahams. 

In this case, which is reported in 7 S.A^L.R., 167, on iqppeal to the Priyy 
Conncil, the decision of the Full Court was rerened and that of the Prfmaiy 
Judge upheld. 

The following judgment of their Lordships was delivered on the i6th Hardly 
1875, ^ ^c Lord Justice Jambs :— 

"The question in this ^peal is, whether a power in a deed of settlement of a 
joint stodc company authorizing the Directors to mortgage or chaige the 
property of the company, gives them authority to include in such mortgage or 
chaige future calls, or, in other words, the unpaid capital of the company. 
There was a difference of opinion amongst the Judges of the Supreme Court 
before which the question was brought on appeal from the order of the Primary 
Judge. The majority were of opinion that the word "property" included 
future calls, and that the law had been so settled in this country by Lukmam's 
cue, a Vice-Chancellor's decision, cited from the Law Times. The dissen t ie nt 
Judge who had made the order then under appeal admitted that this was so, 
but thought that the context of the deed excluded that construction in this 
particukr case. It is much to be regretted that the attention of the Judges was 
not called to Stanleys case, 4 DeG., J., ft S., 407 ; S.C, 33 L.T., 536, a 
decision of the Court of Appeal which has been followed in other cases, and has 
been cited and referred to in every text-book as the leading case authoritatively 
settling the rule of law. In that case, the words of the power were "property 
and fimds," and it was held that a chaige on future calls was uUra vira and 
void. It u impossible to distinguish that case from the one under appeal, and 
the contention on the part of the respondents was that their Lordships^ or 
the ultimate tribunal of appeal, should review that decision, and overrule it, as 
not being a correct exposition of the law. Even if their Lordships had any 
doubt as to that decision,, they would not have felt themselves warranted in 
distuibing % rule which has been uniformly (with the exception of Usktaan's 
case, 23 L.T., N.S., 759 ; S.C., 19 W.R., 344) assented to and acted upon in 
this country. And it u to be noted with respect to Uskman's casc^ 
that, althou^ it was after Stanleys case had been decided by the Court of 
i^ppeal, the Vice-Chancellor does not qipear to have referred to that case^ and 
Utkman*! case has not found its way into the authorized reports or text* 
books. The decision in SianUj^s case appears to be based on very 
intelligible and reasonable grounds. The capital not paid up is, according to 
the usual form of deeds of settlement (the form in this case), only wb modo the 
property of the company. The company lias no absolute r^t, and the share- 
holder b under no absolute liability to pay. The right only arises if and when 
calls are made by the Directors in the exercise of a discretion within limits both 
of time and amount prescribed by the deed. The due making of the call by 
the resolution of a Board of Directors is an essential condition precedent It 
was held, therefore, in SiatUe/s case, that the general words "power to 
charge property and funds" could not be intended to create a charge. 
It would either leave it optional with the Directors to give it effect by 
making calls which would be nugatory, or it would entirely alter the piovisioiis 
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of die deed u to oik, wliich Is not to be impUed. Their Lordfhipe tee 
no grottnd for ditsenrtng from that view. They may add that the rig^t 
of the company i% itrictly speaking, more in the nature of power tbu 
of property; and, althon^^ that which a man has power to make his own 
may be chai^ged, as well as that which is actnally his, it requires apt and proper 
words, or a sufficient context, to haye this effect In the particular case before 
them, the power was contained in a deed of settlement of a company which, at 
the time, was a partnership with unlimited liability; and, although they after* 
wards availed themselves of the power to register as a company with limited 
liability, the construction of the deed must, of conne^ be the same as it 
originally was. In such a partnership, the provisions as to calls and capital are 
merely the internal arnmgemcnts and bargains of the partnen as to raising 
money for the concern, and it would be a strange thing to pMge these as an 
additional security to creditori, who had the whole fortune of every shareholder 
by law pledged to them. Their Lordships will humbly recommend to Her 
Majesty that the appeal be allowed, and that the order of the Supreme Court 
complidned of be discfaaiged, and that in lieu thereof there be an order 
d i s m i s si n g the appeal to that Court, and affinning the order of the Primary 
Judge with < 



''The appeUants are to have their oosts of the appeal, to be paid by the 
respondents, Breakell and Gordon.** 

«' The official Uqnidator will take his oosts of the appeal out of the estate." 
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TO THE PRINCIPAL MATTERS. 



ACQUIESCENCE BY COUNSEL IN JUDGE'S DIRECTION.— 
See Nxw T&iiiL. 

ACT Na 8 of iS6$'&.-~/n/<frftuiiion — Crvum J?tfif,^— Certiorari. 
Infonnations under Section 2 of Act No. 8 of 1865-6 should be laid 
bj the Crown Ranger, and cerHcrari will lie to quash a conviction on 
an inlbnnation laid by any private person. 

Davis v. Bambrick. 156 

ADELAIDE WATERWORKS ACT, i^y,-^€ctwn SS—Agreemmt to 
supply waUr fir " aUpttrpose^'-^Meter^Estoppel^Ri^t of Collector 
to sue. By an agreement made, or purporting to be made, pursuant 
to Section 58 of the Adelaide Waterworks Act of 1863, the Com- 
missioner of Waterworks agreed to supply water " for all purposes,'* 
such water to be paid for at a certain rate for every 1,000 gallons, as 
shown by the meter; the Commissioner further undertaking, on 
notice* given by the defendant that such meter was out of repair, to 
repair the saroe^ and to allow to the defendant, free of chaige, 1,000 
gallons for every is. 6d. o^ the water-rate levied in respect of defen- 
dant's premises. 

On action brought by the Collector for the Commissioners, 

Held—Per G^VYNNE, J.— That moneys payable under a special 
agreement are not such moneys as the Collector is empowered by 
Section 76 of the Act to sue for. 

2. That the Commissioner had no power to enter into an agreement 
to supply water **for domestic and other purposes," but for "purposes 
other than domestic" only, and that the agreement was, therefore, 
. uUra vires, 

3* That though the defendant was estopped from disputing the 
correctness of the meter, he was not estopped from questioning the 
accuracy of the plaintiffs reading of the same. 

Per Hanson, C. J.— That, in substance, the agreement distinguished 
between water to be used for 'Momestic" and that to be used "for 
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other pupotay" the allowance free of chaige beii^ the qnantttj 
awrnncH bf the Act and the agreement to be that likely to be used for 
domestic purposes, and that the agreement was therefore within the 
r of the Act 



2. That the Collector was entitled to toe for same vnder Section 
76. 

Davis v. Bagot. 6 

ADMINISTRATOR.— CMMt^:i»^f»-Ai/ £staU. Per Hanson, CJ., 
and Stow, J.— Gwynnb, J., l&Jlmllwl•l)^--Commission is allowable 
under the Testamentary Causes Act to an Administrator on the Real 
as well as on the PerMoal Estate administered by him under Letters 
of Administration. 

In thb Goods op Alixandb& Pattbison, DiOAssa 9s 

AGENT.— See Company. 

AGRBEMENT.--^mK-l--ff^imMi(^ ^ TUU. The plaintiff harag 
obtamed from the Commissioner of Crown Lands of Western 
Australia a letter stating that in accordance with the tenns of 
arrangement the permission to work guano on a ceitain isknd, portxm 
of the Western Australian Territory, would be transferred to him, 
entered faito an agreement with the defendant whereby in oonsidenitkNi 
of the plaintiir depositing his right or royalty to work the island and 
assigning to him one-half of his (the plaintiff's) interest therein, the 
defendant agreed to find vessels and capital for the purpose of 
bringing the guano to market, and also that a certain fcssd eiqwcted 
to arriTe in December, 1874, should be the first vessel dtsprt d ied. 
The purchase-money of this vessel was to be retained by the < 
outoftheproceedsof sale of guana This vesMl instead of < 
to Port Adelaide-was sent to New Zeahnd* 

Held— That there was evidence to go to the jury, that the right or 
royalty referred to in the agreement was the letter above-mewtiomd 
and not a formal grant And also cvidenoe that the vcssd was dm 
property of the defendant, on whom the mmt lay to show that its 
noo-arrival was not caused by hb acts. 

HowLirr v. Ptmuoti. t^ 

^TO SUPPLY WATER FOR •'ALL PURPOSES.'* 

—See Adblaidb Wati&woeks Act. 

S ee Rial Pkopxetv Act, 1861 (s). 



APPEAL.— I— Ai^C^ 9f Local CauH^Aiiant^^Parfy to Oma. A 
Bailiff of a Local Court who has seized goods under execution, at the 
instance of the judgment creditor or his attorney, may, on such goods 
beii^ surrendered in consequence of notice of appeal haviiig been 
given, finthwith sue such judgment creditor for his eipenses» without 
awaiting the event of the appeal 

The dient, and not the attorney, is liable for fees piqfable to a 
bailing acting not by virtue of a special enq»foymcat» bnt in the 
I of his duty. 

OnaiAUOIAN V. CfOMXU 9S 
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A contract wm entered into for the sale and pnrchaie of itone at a 
certain price per foot The contract was contained in certain letter^ 
in whidi no mention was made of the mode or time of payment 
Portion of the stone having been delivered^ the plaintiff wrote to the 
defendant for a payment on account In reply^ the defendant Sent 
phuntiff a bill, "hoping that it would suit," and a few weeks hter 
wrote, stating that he presomed from thefiictof not having heard from 
the plaintiff, that the latter had succeeded in disooonting the bilL As 
a matter of fiict, the plaintiff had not so succeeded, bat did not retnm 
the bill to the defendant 

On action by the plaintiff for the portion of the stone delivered and 
hi respect of vdiich die bill had been given. 

Held— That there was evidence— 

1. That the stone was to be paid for on delivery. 

2. That the plaintiff had receive<f the bill not in payment, bat for 
discoant 

Held, also— That the above were questions of fiict, not of Uw, and 
therefore for dedsion by the Court below. 

BuNDEY V. Bond. 3I 



^ -^WUt-^ConOrueHm^-^Egkh. A testator by his will, 
after certain specific devises and bequests to his children, continued 
thus— ''And to Susannah, my beloved wife, I give the residue of all 
my goods, cattle, chattel^ and other efiectSi and I appoint her my 
sole executrix." 

Held— That the residuary realty did not pass by the above 
residuary bequest 

Decision of the Primaiy Judge, 9 S.A.L.R., affirmed. 

Per GWYNNI, J., OMffrv— I.— Does the word the "Governor" in 
the 13th section of "The Intestate Real Estates Distribution Act, 
1867," mean the Governor at the time of the passing of the Act, or 
the Governor for the time being? 

3. — Can the Officer Administering the Government exercise the 
power of issnmg proclamation c o nferred on the Governor by such 13th 
section? 

3.— Is the authority conferred on the Governor by such 13th 
section an authority to exercise an act of legislation ; and, if so, can the 
Local Legiskture dd^ate to others any part of its legislative 
frmctions! 

4.— Is the above Act in force, the proclamation fixing the day from 
which the same was to take effect having been issued by "the Officer 
Administering the Government? " 

FoRKEST V. Forrest. 222 

■ 4 .— See Insolvent Act, i860 (i). 



1 (3). 

ARTICLES OF ASSOCIATION.-^Sea Company. 
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ASSOCIATION, ARTICLES OF.— See Company. 

MEMORANDUM OF.— S« Company. 

ATTORNEY.— See Appeal. 

BAIL.— See Insolvent Act, i860 (2). 

BAILIFF OF LOCAL COURT.— See Appeal (i). 

BILL OF EXCHANGE, RECEIPT OF.— See Appeal (2). 

BILLS See Companies Act, 1864. 

BREACH.— See Ageesment. 

CANCELLATION OF CERTIFICATE.— See Meechant Skipping 
Act. 

CERTIFICATE, CANCELLATION OF. 

CERTIORARI.— See Act No. 8 op 1855-6. 
CHEQUES OR ORDERS.— See Companies Act, 1864. 
COLLECTOR, RIGHT OF TO SUE.— See Adelaide Watee- 

woEKS Act. 
COMMISSION.— See Administeatoe. 
COMMIT AND FINE, POWER TO.— See Coeonee. 
COMMON LAW POWERS.— See Coeonee. 

COMPANIES ACT, 1864.— C^imv or Ordert^BUls of Exehamgi^ 
Notice of Dishonour. The plaintiflT, a storekeeper, was in the habit 
of receiving from miners in his neighbourhood, in payment for goods, 
certain documents, signed by the captain and purser of the mine and 
addressed to the Secretary, and of sending these to his bankers, who 
at first treated them as cash, but subsequently gave notice to the 
plaintiff that they would no longer receive them as cash, but 
only for collection. 

One batch of these documents was dishonoured, but no notice of 
dishonour was given by the Bank to the plaintiff, and it was not until 
after a seeond batch of such documents had been received by the 
plaintiff and forwarded to the Bank, and not until the mine stopped 
payment, that the plaintiff learnt from the defendants that the first 
batch of documents had been dishonoured. 

On the trial the above documents were treated by counsel and in 
the direction of the Chief Justice as cheques or orders for payment 
of money on which the Company was liable, and the verdict of the 
jury was founded on that direction. 

Held oik appeal— That the documents were bills of exchange, on 
which— they not having been drawn for and on behalf of the 
Company, nor accepted by the Secretary— the Company was not 
liable, and that as this view altered the conditions on which the 
liability of the defendants depended, there must be a new tHaL 
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@Mfyv— Whether the Company would have been liable if the bills 
had been accepted by the Secretary? 

LxTiNX y. The Bank of Adxuudi. 119 

COMPANY (i).— ^r/K-/er of AssodaUtm—Menwrandum tf Associaium — 
Prtfirtntiai Sharet. Section 6 of the Articles of Association of a 
Company empowered the Directors, if authorized by special resolu- 
tion as therein mentioned so to do, to increase the capital of the 
Company by the issue of shares giving a right to preferential dividends 
over such capital. Section 56 of the same Articles provided that 
dividends should be divided >yv rata amongst the shareholders. 

The Memorandum of Association was silent on the subject of 
preferential shares. 

On action for calls due on preferential shares issued pursuant to 
Section 6, 

Held— That the issue of sudi shares was not ultra vires, and that 
the defendant was not entitled to a nonsuit on that ground ; and that 
Sections 6 and 56 of the Articles were not inconsistent 

Thx Bu&rawing Copper Mining 
Company (Limited) v. Hakvey. 14 



-<2 y^Prineipal—AgnU^-Kytexk probendL The defendant. 



being Secretary to the Yam Creek Gold Mining Company, 
telegraphed the plaintiff to wind up the affairs of the Conqiany. 

There was subsequent correspondence between the parties, the 
plaintiff sometimes addressing the defendant personally, at others as 
Secretary to the Company; and the aoooant was opened in the books 
of the plaintiff in the name of the Company. 

There was no evidence that the defendant had not authority so to 
employ the phintiff on behalf of the Company. 

Held— That the defendant was not personally liable. 

That the mms of proving that the defendant had not authority 
rested on the plaintiff. 

Jones v. Scott. 174 
CONDONATION.— See Dissolution of Maeeiagb. 
CONSTRUCTION.— See Appeal. 

Will. 

CONTRACT.— See Appeal. 

CORONER, POWER TO FINE AND COViVilT.-^omnion Law 
Ptwen^Court of Record. A Coroner in South Australia has all the 
common law powers of % Coroner in England; is entitled, when 
holding Court as Coroner, to fine for contempt and commit on defeult 
in payment, and is not liable to an action for such fine and committal. 

5WvMt>— That a Coroner's Court is a Court of Record. 

COMYN y. WiLLSHIEB. l6l 

COSTS.— See Dissolution of Makeiage. 
See Lands Clauses Consouoation Act^ 1847. 
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COUNSEL, ACQUIESCENCE BY, IN JUDGE'S DIRECTION. 
— Sm Nxw Trial. 

COURT OF RECORD.— See Cokonuu 

CROWN RANGER.— See Act No. 8 of 1855-6. 

CUSTOM OF WAREHOUSEMEN.— See Insolyknt Act, i86a 

DABCAGES.— See Real Pkopx&ty Act, i86i. 

DEBTS.— See Insolvent Act, i86a 

DELIVERY.-See Storage Receipt. 

DEMURRER.— See General Demurrer. 

DIRECTION, JUDGE'S.— See New Triau 

DISHONOUR, NOTICE OF.— See Companies Act, 1864. 

DISSOLUTION OF MAKRlAGE.~'C09tdtmaHm-^Jfivimi^CMir. 
In a suit for a dissolntion of marriage heard before a Judge without a 
Jury the Judge found the following (acts : — 

That some two years prior to the filing of the petition the respondent 
was living with another woman as his wife— That the petitioner, 
knowing this, continued to cohabit with her husband— lliat subse- 
quently she left her husband, and lived for two yean with a friend, at 
the end of which time the petition was filed— That subsequently to 
the filing of the petition the respondent visited and cohabited vrith 
the petitioner, she knowing at the time that he was living with and 
intended to continue his intercourse vrith another woman. 

J%^— -That the former adultery and cruelty were not revived by 
subsequent intercourse by the respondent with the woman above 
referred to, the renewal of such intercourse having been contemplated 
by the petitioner when the former offences were condoned. 

Where the petition is dismissed under issues presented to the Couit, 
but owing to investigation order by the presiding Judge, petitioner's 
costs will be allowed. 

May v. May. 140 

DIVISION VI.— See Insolvent Act, i86a 

EFFECTS, See Appeal 

— : Will. 

EQUITY ACT, li^j.-^Revhor^Order^^ServUe, Under Section 46 
of the Equity Act, 1866-7, where a suit is abated by reason of the 
insolvency or death of one of the defendants, a common order to 
revive the suit may be obtained, and such order or any notice thereof 
need not be served on the other defendants to such suit. 

St. George v. Burnet and Anothee. 109 
ESTOPPEL.— See Adelaide Waterworks Act, 1863. 
New Trial. 
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FALSE PRETENCES.— See Insolvent Act, i860 (i). 
FINE AND COMMIT, POWER TO.— See Coroner.. 

GENERAL DEMURRER.— ^^terni/. A declaration against a District 
Council fox damages occasibned through obstructions allowed to 
.remain on a road stated that the road was under the care and manage- 
ment of the District Council, but did not aver that it was a "district 
road " within the meaning of the District Councib Act of 1858. 

General demurrer on the ground of such non-averment overruled. 

Qm«iv— Whether the objection would have held good on special 
demurrer? 

Graham v. The District Council of Saddleworth. 159 

HABEAS CORPUS.— See Insolvent Act, i860 (3). 

INFORMATION.— See Act Na 8 of 1855.J6. 
INSOLVENCY.— See Storage Receipt. 

INSOLVENT ACT, i860, (i).— &!f//Wi iil-^A/pea/— False PreUnces. 
An insolvent was imprisoned by the Commissioner of Insolvency for 
having contracted a debt with A by means of a &lse statement that 
he did not owe anybody else anything, whereas in fact he owed B 

There was no endence elicited at the hist examination of the 
existence of the debt to B at the time when the debt to A was 
contracted beyond the schedules previously sworn to by the insolvent, 
and which sliowed that the insolvent was, at the time of his 
insolvency, indebted to B in the sum of /311, incurred between 1873 
and 1875, and was in May, 1874, the time of the alleged misrepre- 
sentation, indebted to B in the sum of ;f 204. 

The fiilse pretence charged was that the insolvent having previously 
purchased certain cattle from the principal of A, an auctioneer, told 
A not to put these cattle up for sale, and on the auctioneer demurring 
made the false statement charged ; and A deposed that in consequence 
of such statement he allowed the insolvent to take the cattle so 
previously purchased and to purchase other cattle during the sale, for 
the purchase-money of all which cattle the insolvent gave ah 
acceptance to A. 

Held — ^That there was sufficient evidence of the existence of the 
debt to B at the time A's debt was contracted, and that the Commis- 
sioner was justified in assuming that the false statement operated and 
was intended to operate on A's mind during the sale and induced him 
to give credit. 

In r/ King. 146 



{A*-^Debts^Interest, Under Division VI. 

of the Insolvent Act, i860, unless the contrary is declared by the 
deed, the debtor is not entitled to the surplus until the creditors have 
received interest on their respective debts. 
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Per Hanson, C. J., jmUt^^Thtit if the oontnry were lo dednred 
the creditors would not be entitled to interest 

Per GwYNNX, J.— That sach a oontruy dedanution would inndidate 
the deed. 

A deed, in order to be valid under Division VI. of the Insohcat 
Act, 1S60, most contain a complete €efm banantm, txeefi as regards 
articles of hoosehold famitnre, wearing apparel, and necessaries to 
the vake of £30; and the words in Section 180 "unless the contrary 
be dedared by the deed,*' do not wanant any departure from the 
fundamental prindples of the Insolvent Act 

A deed of assignment for the benefit of crediton^ purpoitii^ to be 
made in pursuance of Division VI. of the Insolvent Act, 1860^ 
conveyed and assigned all the real and personal estate of the debtors 
to trustees, ''to the intent that the said real and personal estate shall 
be held by the said trustees by virtue hereof subject to the provisions 
of the Insolvent Act, 1S60, with respect to arrangements between 
debtors and their creditors by deed . • . • And to the further 
intent that they (the said debtors) shall be freed and disc hai ged from 
all the debts of their creditors • • • • And after fall payment of 
all such costs, charges, and expenses as aforesaid, it shall be lawful Ibr 
them (the said trustees) to applsr and apportion the residue of the said 
moneys in manner directed in' Division VI. of the Insolvent Act, 
1S60, relating to arrangements between debtors and their creditors by 
deed. And after payment of all such debts, costs, charges, and 
expenses as aforesaid, it shall be lawful for them (the said trustees) to 
pay the suiplus (if any) to the said debtois.'* 

The deed also released the debtors from their ''debts." 



Hdd— That thongh the debU ^nom which the debtors ^ 
were the amounts ascertained at the date of the deed, these debts not 
being extinguished, their inddents— and amongst others interest- 
were only suspended ; and the veiy fact that the debtors were released 
from those debts implied an intention that there should be a corres- 
ponding transfer to the creditors of all the appurtenances of such 
debts. 

That "payment of sudi debU" means sudi a payment as would 
result from the due apportionment and application of the moneys in 
such a manner as to afford the creditors all the benefits to whidi they 
would be entitled under any of the provisions of the Act ; and oonse* 
quently, that there was nothing declared in the deed indioUive of any 
intention to negative the right of creditors to interest 

Per GWTNNB, J.— That if there had been any such declaration, it 
would have invalidated the deed. 

In rt Levi. 36 

INSOLVENT ACT, i86a-(3).-^. /#^.— Habeas Corpus— On&r- 
Warrant-Sdenter-^Bail^Appeal It is not a necessary ingredient 
of the ofTence of obtaining forbearance by means of false pretences 
^vithin the meaning of Section 125 of the Insolvent Act, 1860^ that 
such pretences should have been false within the knowledge of the 
insolvent, or made with intent to defraud, nor need the order or 
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warrant for impritonincnt aircr such knowledge or intent (BxfturU 
Fischer, 8 S.A.L.R., 57, oremikd.) 

The warrant for imprisonment under the above Section need not let 
oat all proceedings prior to the order, which is in itself sufficient 
authority for the issuing of the warrant. 

The Supreme Court has no jur i sdiction to admit a prisoner In 
custody under an order of the Commissioner of Inadlvencj to bail 
until appeal entered. 

iNfirKlKO. 134 

INSOLVENT ACT, i86aM4)---7>vMr^Ajmrii/--(M^ 

twH — Custom of Warehausemin. A purchased from the plaintifis 
thirty bales of oomsacks — the purchase-money being paid by three 
bilb of exchange^ payable at different dates— and stored them in his 
name in a fxee warehouse at Port Adelafde. Subsequently, being 
unable to meet the first bill at maturity, A handed the plaintiffs the 
storage receipt for the comsacks as security, and made a similar 
arrangement as regards the second bill. Before the third bill became 
due. A— being then in insolvent circumstknces — arranged that the 
plamtiff should take bock the comsacks, and the original sale be 
rescinded. 

The third bill was then in the hands of the plaintilb' bankers for 
discount; and the plaintiflb accordingly, before the bill became due, 
instructed their bankers to pass the amount to their debit, which was 
accordingly done, the plaintiflb' account being at the time overdrawn. 

Shortly after this arrangement A made an assignment under 
Division VL of the Insolvent Act, 1860^ of his estate and effects to 
the defendants as trustees, for the benefit of his creditors, and the 
comsacks still remaining in the warehouse in A's name were taken 
possession of by the defendants. 

On action for the value of the comsacks, evidence was given of a 
custom existing in fiee warehouses at Port Adelaide to hand the goods 
named in their storage receipt to the holder of such receipt ; and the 
jury found a usage as regards goods stored in such warehouses that 
they should be sold without notice to the warehouseman. 

Held— GWYNNX, J., duse9UUnte^1\aX there \n& a payment within 
the sUtute. 

That the goods were not, at the date of the assignment, in the order 
and jdisposition of A. 

That the finding of the jury was not against the weight of evidence. 

Qiitffv— Whether the order and disposition clauses of the Insolvent 
Act, i860, apply to deeds of assignment ? 

Per Stow, J.— The custom established, as regards goods of other 
persons in warehouses to take them out of the order and disposition 
of the insolvent in whose name they stand, must be the custom of the 
place vHiere the goods are stored— not of the insolvent, nor of the 
place where his business is carried on. 

Murray v. Acsaman. 179 
R 



Digitized by VjOOQIC 



258 iVDix. 

LANDS CLAUSES CONSOLIDATION ACT, i^^l.-^-Offir'^Nciice 
of TVial-^Castt. Under Sedioa 53 of the Lands Clauses Consolida- 
tion Act of 1847 it is snffidenl if the offer be made at the same time 
as the notioe of enqoiiy is given in order to disentitle the claimant to 
costs in the event of the amonnt of compensation awarded being less 
than the aaoont oflered. 

BooRD y. CoMMissiONUt OP Wats&works. 33 

LOCAL COURT, BAILIFF OF.— See Appeal. 



MARINE BOARD ACT, Na 6 OP i873.-^See Mekchant Shipping 
Acts* 

MARRIAGE.— See Dissolution. 

MEMORANDUM OF ASSOCIATION.— See Company. 

MERCHANT SHIPPING ACTS, 17 and 18 andzs and 26 Viaoria.^ 
Marine Board Act, No. 6^ iSj^-^Canailaiton of Certificate— -THhrnuth 
By Section 24a of the Merchant Shipping Act, 17 and 18 Vic., 
power is given to the Board of Trade to cancel certificates of masters 
and mates in certain cases, which power is— by Section 23 of 25 and 
26 Vic , c 63— vested in ^he ** Local Marine Board Magis- 
trates, Naval Court, Admiralty Court, or other Court or tribunal by 
which the case is investigated or tried." 

By Section 13 of The Marine Board Amendment Act, Na 6 of 
1873, power is given to the Marine Board to appoint persons, with 
the assistance of the Stipendiary Magistrate for the place; or, if there 
be no such Stipendiary Magistrate, .with the assistance of a competent 
legal assistant, to be appointed by the Treasurer, to enquire into any 
charge of incompetency or misconduct made against any master, 
mate, or engineer, which tribunal is empowered by the same Act to 
cancel or suspend the certificate of such master, &c. 

Certain charges having been preferred against the master of a vessel, 
the Marine Board— one of its members having bsen appointed a 
Special Magistrate for purposes of the Marine Board Act of i86o~ 
appointed themselves a tribunal to investigate such charges, and as 
sttdi tribunal cancelled the master's certificate. 

Held— I. That the tribunal contemplated by the Merchant Shipping 
Act was a tribunal appointed by the local Legislatnre, who had no 
power to delegate their authority to appoint such tribunal to the 
Marine Board. 

2. That the 15th Section of the Marine Board Amendment Act, 
1873, negatived the ri^t of the Marine Board to sit as a tribunal in 
the matter, and disentitled them to appoint themselves as such 
tribunaL 

Madgb v. Ferguson and Others. 216 

METER.— See Adelaide Waterworks Act, 1863. 

MISDIRECTION.— See New Triau 

MORTGAGE.— See Real Property Act, 1861. 
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NEW TRlAL.'-'JIiudinctim^Acptiaeirui fy Catmsd mi Judges dtm* 
tw9t—Estop^ "Where at the trial of an action Coansd have raised 
no objection to the direction of the presiding Jndge on the law 
InTolfed, they are estopped from afterwards objecting to the same 
where the Counsel for the other side have been led by such direction 
to frame their case in a manner different from that which they would 
otherwise have adopted; especially if such direction be in accordance 
with the opening to the jury of the Counsel so aftenvards objecting. 

Randall v. Tuxfokd. i 

NOTICE.— See RKiiL Pkoperty Act, i86i (i). 

OF DISHONOUR.— See Compaxus Act, 1864. 

— — TRIAL.-— See Lands Clauses CoNsoubATioit Act, 

OFFER.— See Lands Clauses Consouoatxon Act, 1847. 
ONUS PROBANDL— See Company. 
ORDER.— See Equity Act, 1866-7. 
■ Insolvent Act, i860 (aj. 



- AND DISPOSITION.— See Insolvent Act, i860 (4). 
■ Storage Receipt. 



ORDERS, CHEQUES OR.— See Companies Act, 1864. 

PARTY TO CAUSE.— See Appeal (i). 
PAYMENT.— See Insolvent Act, i860 (4). 

OF RENT.— See Real Property Act, 1861 (2). 

TIME FOR.— See Appeal. 

POSSESSION.— See Storage Receipt. 
PREFERENTIAL SHARES.— See Company. 
PRINCIPAL.— See Company. 

REAL ESTATE.— See Administrator. 

REAL PROPERTY ACT, xUn.-^x.'-Mort^agi^ Notice -^Specific 
Performapue— Damages. A mortgage of land under the provisions of 
the Real Property Act of 1861 provided that it should be hiwful for 
the mortgagee to sell the mortgaged land on default "without serving 
me (the mortgagor) with any written demand for payment." 

A subsequent clause provided "that all notices which, by virtue of 
the Real Property Act of 1861, whether in respect of the payment of 
any money or otherwise, would require to be served by the said 
mortgagee on me at my last known or usual place of abode in this 
province, shall be deemed to be duly served by sending to me through 
the Post Office a letter addressed to me at Mount Gambler." 
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The land having been sold without giving the notice provided hj 
Section 52 of the Real Property Act of 1861, 

On Bill filed by the mortgagor, praying that the sale and transfer 
might be set aside^ or for damagesy 

Held— That the mortgage did not dispense with the necessity of 
giving the notices required by the Real Property Act, but only with 
the mode of giving them there provided ; and that the sale was there- 
fore improper, but that the transferee was protected by the Real 
Property Act as a bonafidi purchaser. 

That the Bin, showing no daim to equitable relief, irrespective of 
the question of damages^ the Court of Equity would not entertain that 
queatioii. 

Van Pamme v. Bloxam. 3) 

REAL PROPERTY ACT, 1861.— 2. Temnt in Possesston—Tres- 
paner-^Agreemmt^Paymini of RenUt A tenant in possession under 
an agreement with a person who subsequently obtains a clean 
certificate of the land in respect of which such agreement is made 
becomes a trespasser as against such person, until a fresh tenancy is 
created by possession and payment of rent. 

Hunter v. Player. 100 

RENT, PAYMENT.— See Real Property Act, 1861 (2). 

REVIVALi— See Dissolution of Marriage. 

REVIVOR.— See Equity Act, 1866-7. 

SERVICE.— See Equity Act, 1866-7. 

SHARES, PREFERENTIAL.— See Company. 

SPECIAL.— See General Demurrer. 

SPECIFIC PERFORMANCE.— See Real Property Act, 1861 (i). 

STORAGE RECEIPT.— Ori^ and Disposition-^Delivery^Possession'^ 
Insohfency, The delivery of a storage receipt, standing in the name 
of the person delivering and transferring such receipt, does not 
operate as a delivery of possession, so ds to take the goods out of the 
order and disposition of the person in whose name they stand, unless 
proof be given of a general custom on the part of purchasers of such 
goods to allow the same still to remain in such warehouse in the name 
of the vendor after completion of sale. 

The plaintiff sold to A certain goods, receiving in payment three 
InOs of exchange, payable at different dates. 

The goods were delivered to a warehouseman on A's account, and 
a storage receipt forwarded to him. 

Before the first bill became due, the plaintiffs renewed same at A's 
request, he endorsing to them the storage receipt as security; and the 
second bill yfz& also renewed before maturity, smd the storage receipt 
held as security for that bill also. 

Before the third bill became due, the plaintiffs agreed, at A's 
request, to take back the goods, and retire the bills which had been 
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— 

endorsed by them to their bankers ; and the plaintifis accordingly 
instructed their bankers to pass the amount of the bills to their debit 
without presentment^ but the bills themselves were not returned to A« 

On action by the plaintifib against the trustees of A's estate, under 
a deed made under Division VL of the Insolvent Act, i860, for the 
value of the comsacks. 

Held— per Hanson, C.J., and Stow, J.— That the delivery of the 
storage receipt was not a delivery of the goods, but that the retire- 
ment of the bill by the plaintiflb was such a payment as to satisfy the 
Statute of Frauds. 

That the goods were in the order and disposition of A. 

Per GWYNNB, J.— That the retirement of the bilb by the plaintiffii 
was a retirement on their own account, and necessary to enable them 
to carry out their agreement with A, but that A was not released from 
his liabilities on the bills, and that such retirement did not amount to 
payment within meaning of the Statute. 

Murray and Othbrs v. Acraman and Others. 69 

TENANT IN POSSESSION.— See Real Property Act, 1861 (2). 

TITLE, WARRANTY OF.— See Agreement. 

TRESPASS.— See Real Property Act, .1861 (2). 

TRIBUNAL.— See Merchant Shipping Acts. 

TROVER.- See Insolvent Act, i860 (4). 

WAREHOUSEMEN, CUSTOM OF.— See INSOLVENT Act, i860 (3). 

WARRANT.— See Insolvent Act, i860 (3). 

WARRANTY OF TITLE.— See Agreement. 

WILL. — X^^Construcium-^Effects. A testator by his will, after devising 
a section of land to each of two sons and bequeathing a sum of 
money to a third son, then continued:- "And to Susannah, my 
beloved wife, I give the residue of all my goods, cattle, chattels, and 
other effects, and I appoint her my sole executrix." 

Held— That the residuary realty did not pass under the above 
residuary bequest. 

Forrest v. Forrest. 103 

2.— See Appeal. 
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